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Making ‘good’ Even Better

My report “A Strategic Review of Complaints
and Disciplinary Processes of the Bar Standards
Board” was published in July after nine months

intensive work. It was welcomed by the Bar
Standards Board, the Board’s Consumer Panel,
the Chairman of the Bar, and the consumer
groups, Which? and the National Consumer
Council. This is a strong constituency for much-
needed change, but the real test — effective and
swift implementation — is still to come.

The Review process

The Review was launched in September 2006,
three months after | became Complaints

Commissioner and ten years after the present

system was put in

place.

It was a genuinely
open and evidence-
based exercise.
In addition to a
public Issues and

Questions  paper,

whichelicitedviews ROB BEHRENS

Complaints Commissioner to

from wide range of
the Bar Standards Board

stakeholders,  Dr
Debora Price of London University was

commissioned to run a quantitative

ISSN 1468-926X

Bar Council Enters Constitutional Debate

The Bar Council has welcomed the debates

triggered by the recent Green Paper entitled "the

Governance of Britain" and signaled its keen

interest in using the Bar's expertise to make a

material contribution to the discussions that will

follow.

The Bar Council will be setting up three groups

to deal with its responses on:

« the constitutional issues and the suggested Bill
of Rights and Duties

« the role of the Attorney General

* the promotion of greater awareness of

citizenship especially among younger people.

Chairman of the Bar, Geoffrey Vos QC said:

"We welcome the publication of the Green Paper

and | am confident that the Bar can provide

constructive input.

"The citizenship objective of the Green Paper ties

in well with the Bar Council's work on making

access to the Bar more accessible to young people

from less privileged backgrounds.

"We also believe that the executive must respect

both Parliament and the Judiciary.

"For that to be truly the case, things have to

change from where we are now. The Government

conducts consultations, the results of which

are often ignored. Parliamentary committees

produce well thought-out reports which are

not acted upon. The House of Lords works to

make improvements to Bills which are promptly

reversed in the Commons. The Government must
show change in practice, not just an appetite for
it."

He added:

"The role of the judiciary has been strengthened
by the Constitutional Reform Act 2005, and
by the creation of the Judicial Appointments
Commission. However, Ministers must show
themselves willing in practice to limit their own
powers.

"A specific example is the appointment of the
new Legal Services Board as the oversight
regulator of the legal profession. That Board
must be - and must be seen to be - independent
from the executive, and should be appointed with
independent input as we have proposed.
"Ministers must never speak or act in a way that
undermines the independence of judges, however
greatly they may dislike their decisions."

Turning to the issue of rights and responsibilities,
Mr Vos said:

"We will look closely at what can be seen as British
rights: the right to a fair trial, the presumption of
innocence, habeas corpus, trial by jury for serious
offences, the burden of proof on the prosecution,
freedom of speech, association and assembly.
"We will also examine whether citizens can have
codified responsibilities, and how these would
be compatible with the Human Rights Act and
Convention law generally."
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Mediation Advocacy: a safeguard for the
consumer and a market for the Bar

By Andrew Goodman,LL.B., MBA, FCIArb, FInstCPD, FRSA, Barrister

pecialistadvocacy in mediation
still in its infancy. But there
is no reason to suppose that,
s court-annexed schemes
evelop and mediation comes
to be regarded as just another
form of dispute resolution hearing in which
representation is accepted as a matter of
course, the advocate’s particular expertise
should not be developed so that mediation
advocacy becomes a desirable specialist skill,
and one that can be actively promoted in the
market place. And if that is so, why should
the practising Bar not benefit?

One present difficulty is that the market
place is and continues to be mediator-
centric. At whatever pace the mediation
industry continues to grow, all of the main
players and the Ministry of Justice focus their
attention almost exclusively on the needs of
the mediators: training, standards, ethics,
regulation and distribution of work are all the
province of mediator training organisations.
Very little attention has yet been paid to
the standards and techniques of those who
appear to represent parties at mediation
appointments, either in terms of safeguarding
the consumer or looking at what could be an
entirely distinctive market for practitioners.
Those who currently practise by using the
term ‘mediation advocate’ are either lawyers
in mainstream dispute resolution practice or
those who are already trained mediators, and
usually both.

While the Bar is ideally placed to bring to
new markets its three traditional core skills
of critical analysis, problem solving and
communication, barristers have to adapt to
providing advocacy in an environment which
is intended to be non-adversarial. Some find
that hard to do, and end up undermining
the process and being a hindrance to their
client's true interests. All require some
degree of training. Experienced mediators
complain that too many barristers appearing
at mediations think they are engaged in some

form of summary judgment application,

particularly when opening their client’s

case. They forget that mediation in all its

forms is a departure from the adjudication

model and, theoretically at least, the promise

of mediation offers disputant control and

informal structures, accessibility of language

and form, direct lay participation and

decisions based on voluntary agreement
and not rule-making. It impacts upon the

parties as a therapeutic reintegration of their

relationship based on compromise and the
readjustment of their interests — not their

rights and obligations under law - through

shared gains. Transformative mediation

harnesses the energy generated by the
dispute and transforms the process into a
problem-solving exercise.

Forthe presentandimmediate pastgeneration

of lawyers, and particularly advocates, who
have been programmed that their prime

function is to prove their client's case and
disprove that of their opponent, the mediation

process comes as an enormous jolt to their
professional psyche. To them, disputes,
even if referred to a mediation process, are
still regarded as bi-polar, i.e. a complaining

party who claims an infringement of his

rights based on social norms, and who seeks
a remedy granted by society against a party
the subject of complaint. Lawyers are trained

to create and defend interests; disputants
use the idea of their rights to sustain beliefs,
rationalise self-interest, convince a broader
audience and generate expectation of or have
preference for specific outcomes. Therefore
the ideological movement from adjudication

to mediation as a problem solving exercise is
particularly difficult for the lawyer.

The reality is somewhat different when
looking at mediation as an adjunct of civil law
procedure. Civil and commercial mediation
models in this jurisdiction have become
crystallised over the past ten or so years
to such an extent that mediator training is
now almost uniform. Over the same period
mediation service providers such as ACI-
Resolex report there has been a clear move

away from the generalist mediator to the
specialist mediator be he or she a lawyer
or other expert. It has been recognised
by sophisticated commercial parties with
complex disputes that lawyer mediators
with expertise in the field of the dispute give
mediation abetter chance of success. Informed
commercial parties look for sensible reasons,
based on proper risk analysis of the litigated
outcome of the dispute in question, to found
They
settle because there are sound commercial

a recommendation for settlement.

reasons for doing so, usually based, at least
in substantial part, on a careful analysis of
the strengths and weaknesses of the case as it
may fare if the dispute proceeds further along
the litigation road. All this has an impact on
the responsibility of the representative. He or
she has a specific role and must be thoroughly
prepared.

This preparation
advocate to have clear strategic objectives: he
or she does not have to buy into the pejorative
idea that mediation is a limp-wristed affair,

requires the mediation

or just a horse trading exercise. It has a
sophisticated dynamic and requires astute
planning from the advocate who wishes to
get the best available result for the client. In
that sense it can be as time-consuming and
intellectually satisfying as ftrial litigation. It
certainly involves applying professional skills
in the pursuit of excellence like any other
aspect of the lawyers work since in addition
to preparing the case as to the evidence and
law, the mediation advocate must know both
when and why to advance mediation, and
how to resist such a request (including from
the other side) without attracting a potential
costs sanction; how to choose the right
mediator and venue for this dispute; how to
engage the mediator before the appointment;
how to prepare a written statement of case;
what to provide by way of an opening; how
to select who should attend, what they will
say and what their role will be; devising an
opening negotiating position and subsequent
strategy, both proactive and reactive in
dealing with the other side; ascertaining from




| the barrister

the client how to find wider interests rather
than focus on present distinct causes of
action; and how to identify for the mediator
workable solutions which suit both sides.

And in all this the representative is not solely
a champion: - he or she will variously have
different roles through which to intervene in
the conflict during the process. The support
that the client requires ranges from informer
to adviser, translator, ally,
friendly peacemaker, judge (of the offers
and eventually the settlement), repressive
peacemaker (pushing the reluctant client for,
objectively, his own good) and ultimately, a
healer, providing consolation for the client’s
reduced expectation and understanding that

negotiator,

the outcome was beneficial. Good lawyers
should be healers too.

If this assertion comes as a surprise to the
advocate, or is met with some scepticism,
such a reaction probably derives from both
social values and the content of traditional
advocacy training: the trial holds a pivotal
place
popular culture, with very little public or

literary consciousness of mediation. What
this means, for our purposes, is that at the
outset of a conflict the disputant will seek the
assistance and comfort of his lawyer as a hired
gun, or champion, before the actual dispute
procedure has been identified. Popular ( and,
to an extent, practitioner) culture is not yet
sufficiently sophisticated to recognise that

in both adversarial training and

mediation is not, or not necessarily, a legal
process akin to a trial, and the mediation
industry have done little to increase public
awareness of the distinction in an attempt to
create its own mystique. It will slowly catch
on, and we shall eventually see a mediation
featured in Coronation Street in place of the
usual courtroom drama.

What then, of the barrister who wishes to
develop the specialist skills used in mediation
practice to take advantage of this new
market? Many are interested in mediation
but do not wish to become mediators; many
wish to acquire the skills but view the cost
of the 25 hours training required to obtain

Civil Mediation Council accreditation as
prohibitive; some recognise that this cost
may not be recouped in practice since much
of the mediation work is retained by existing
experienced mediators and
trainers.

mediation

The answer may lie in the creation of a new
cross-professional organisation which has
been established to promote the work of
barristers and others who represent parties
in mediation and other ADR procedures and
is intended to be run along specialist Bar
association lines by those who have set it
up. The Standing Conference of Mediation
Advocates is a multi disciplinary cross-
professional trade organisation
established to promote and deliver best
practice and professional
mediation advocacy through individual and

corporate training and commercial activities.

It will provide a forum for discourse among

mediation practitioners, deliver reasonably-

priced, certificated and accredited skills
training for mediation advocates, monitor

and validate members’ training and CPD
records, actively promote the expertise and
experience of members in the marketplace
and engage with mediator organisations,
mediation service providers, clients of the
process and academics researching in
mediation and associated fields. The SCMA

member

excellence in

website is at www.mediationadvocates.org.
uk and contains an open resource section for
practitioners.

The Bar was slow to engage with the
mediation industry, and may still feel that

solicitors filter practitioners out of a process

which ought to be a natural market for its

skills. By improving our specialist skills in

mediation advocacy the Bar can open up that
market to the full and impress upon both

professional and lay clients the idea that it
should be as natural to engage counsel for a
mediation as it is for a trial.

© A Goodman 2007
Andrew Goodman LL.B.,
FInstCPD, FRSA, Barrister

MBA, FCIArb,

Andrew Goodman has been a barrister since
1978 and an accredited CEDR mediator since
1993 practicing in commercial, construction,
partnership, franchising, professional
negligence and farming disputes. He has
been recommended as a leading junior in
professional indemnity work in the Legal 500
for 11 years and for four years was listed in
Chambers Directory as a leading practitioner
is ADR. He is currently Professor of Conflict
Management and Dispute Resolution Studies
at Rushmore University and undertaking
doctoral research in mediation dynamics at
Birkbeck College, University of London. He

is a member of the Civil Mediation Council.

He was requested to submit evidence to
Lord Woolf's Committee on Access to Justice
on Court Annexed ADR Practices in other
jurisdictions. Between 2001 and 2003 he

served as a Nominet UK Domain Name Panel
Expert. He is currently a member of the Bar’s

ADR Committee and a mediation advocacy
trainer, and a lay member of the RICS Dispute

Resolution Review Group, and formerly of
its Ethics, Conduct and Consumer Policy
Committee. He is a guest lecturer on ADR
for the Lord Chancellor's Visiting Chinese

Lawyers' Fellowship Programme.

He is the author and editor of over 30

books including Mediation Advocacy (With

Alastair  Hammerton)(Xpl 2006), How

Judges Decide Cases: Reading, Writing
and Analysing Judgments (Xpl publishing

2005), followed by its sequel Influencing

the Judicial Mind: Effective Written

Advocacy in Practice (Xpl 2006). In April

2006 Andrew Goodman established Xpl-
Professional Skills Training offering bespoke

in-house specialist and advanced training

in specialist and written advocacy and

mediation  representation/advocacy: see:
Convenor

of the Standing Conference of Mediation
Advocates
uk) and practises at 1 Chancery Lane (www.
agoodman@1lchancerylane.com)

www.xpl-pst.com  Andrew is

(www.mediationadvocates.org.

The barrister magazine
cannot accept responsibility
for information supplied
by other parties, views
expressed may not
necessarily be that of
the editor or publishers.
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survey of 1200 barristers and
complainants. The survey
generated a 56 per cent response
rate, when equivalent surveys
in other sectors expect a response of 20
per cent. Questionnaires were also sent
to 300 members of Bar Standards Board
committees and Council of Inns of Court
panels who make operational decisions about
individual complaints. Again the response
was encouraging and over 50 per cent. We
interviewed a number of these respondents
and also visited as many relevant counterpart

organisations as we could.

The benchmark tools | used were drawn from
a wide variety of regulators and complaints
handlers. And | had a most interesting time
defending my emerging ideas with members
of the International Bar Association at a
meeting in Zagreb, Croatia. It was there that |
discovered that the UK is comparatively rare
in involving non-lawyers in the discipline

arrangements for lawyers.

The result of this far-reaching evidence
gathering was a Review which was
comparative in nature and which didn’t focus

narrowly on the Bar in England and Wales.

What people think

From all this engagement | found out four key
things. First, despite concerns about delays
in the process, barristers do think current
arrangements work fairly well and would
wish that the existing system should continue

broadly unchanged.

think

arrangements work well and they have little

Secondly, complainants do not
confidence in the integrity of the system. They
are sceptical about its independence and
three-quarters think the system is stacked
against them. They also believe existing
processes are arcane and unnecessarily

complicated.

Thirdly, Committee and tribunal members

and Bar Standards Board staff believe

that despite its merits, the system is not
sufficiently joined-up, so that too often one
set of decision-makers is unsighted about
decisions further along in the process. They
also think the system is too lightly resourced
in terms of written guidance, development,

training and mentoring.

And fourthly, despite her support for the
proposals in the Legal Services Bill to create
a new Office for Legal Complaints dealing
with all complaints of poor service by both
barristers and solicitors, the Legal Services
Ombudsman consistently endorses the
relative coherence of existing arrangements.
She draws attention to the probity of Bar
Standards Board decisions in individual cases
and confirms that the quality and speed of
investigations consistently out-performs those
conducted by the Law Society’s complaints
handling organisation (now called the Legal

Complaints Service).

Themes of the

in setting out authoritatively the rules for

complaints and discipline.

Secondly, placing the weaknesses of the
system within the context of this success
(to avoid throwing the baby out with the
bathwater). The weaknesses to be addressed
include a failure to communicate effectively
with complainants and a relative failure to
join the system up in a way that decision-
makers are properly resourced for tasks, feel
part of a wider framework, and are capable

of giving effective feedback to the profession.

Thirdly, recognising that a large change is
coming with the implementation of the Legal
Service Act institutions in 2010 or 2011, and
so rejecting fundamental changes at this
point, but stating plainly that complainants
and barristers have a right to a more effective

system than they currently have access to.

Review

The Review
seeks to make
sense of this wide
range of views
by articulating
three key themes
as the basis for
action. First,
acknowledging

the relative

success of the
system in terms
of the quality
of its decision-
making and its
decision-makers
(barristers
working '‘pro
bono' and
independent lay
members), and
the effectiveness
Code

of Conduct

of the
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Core Recommendations.

At the heart of the Review is a
range of common-sense proposals
to bring the system in to line with modern
regulatory arrangements. These include:
. Published,
and descriptions of the system, a telephone

plain-English  aims
helpline for complainants, the option of
online submission of complaints and a small
number of published service standards;

. More effective  resources for
decision-makers on committees and panels
in terms of written guidance, development

and training (particularly for staff) and

mentoring;

. Proposals to make the system
clearer to complainants with a new route

map clarifying at the beginning of the process

how the complaint will be handled. Here, |

address the strong feelings of complainants
that the system is obsessed with professional
misconduct and insufficiently focused on
guestions of poor service. | note that at present
the non-disciplinary offence of Inadequate
Professional Service only applies where the
barrister’s action is related to a client. And so

| have suggested that a new non-disciplinary
offence of Improper Behaviour be introduced

where a barrister’s behaviour falls short of

professional misconduct to a non-client.
In addition, and more radically, | have
proposed a range of measures to improve
the proportionality of the system. A central

weakness of current arrangements is that
they pay insufficient attention to the issue
of risk and proportionality so resources are
used without regard to the seriousness of
a complaint (in common parlance, using a

sledge-hammer to crack a nut).

There is strong support for measures here
from both barristers and complainants and |

have proposed two important changes:

. To ensure more effective chambers

handling, | believe there should be a possibility

of referring a complaint to Chambers if it
comes direct from a client. In this, | anticipate

the provisions of the Legal Services Act;

. In addition there should — in my

view — be an extension of the powers of
both the Complaints Commissioner and the
Complaints Committee to take executive
action to adjudicate in service complaints
and minor cases of misconduct. Here | have
taken expert legal opinion to ensure that the

rights of complainants and barristers are not

adversely affected. This should speed up the
process and will allow us to resolve a number
of cases without them going all the way to

tribunals and hearings.

| have looked closely at suggestions that
the system is insufficiently transparent or

independent. | believe there are simple
things that should be done to improve what
is already a relatively transparent and
independent set of arrangements. First,
sponsor notes considered by the Complaints
Committee should be made available to the
parties to a complaint and at present they are
not. Secondly, the Complaints Committee, to
whom | refer prima facie cases of Inadequate
Professional  Service and professional
misconduct does superb work and its Chair
and Vice-Chairs provide magnificent public

service. Nevertheless, | think there is a strong

case for increasing the lay independent
membership of the Committee and taking
away the requirement that its Chair should

be a barrister of 20 years standing.

Finally, 1 have also looked very carefully at
the pro bono contribution of barristers to the
system. In the Review | set out tests for its
effective operation. The arrangements work
well and the commitment for those who give
freely of their time must not be undervalued.
However, there needs to be greater emphasis
on how the Nolan rules are used to recruit
barristers and independent lay members
to the system. And there needs to be a
more explicit contractual relationship with
committee members and panel members so

they know what is expected of them, and can

get regular feedback on how they are doing.

The Way Forward

The Bar Standards Board welcomed the
Review Report at its June 2007 meeting, and
endorsed all the major proposals atits meeting
in July 2007. An Implementation Group has
been set up to consider how the proposals
should be taken forward, and there will be
consultation with stakeholders in the autumn
with a view to implementation by mid-2008.
The prospects are encouraging, but there
is still some way to go. The biggest mistake
would be for the Bar to sit back and await the
implementation of the Legal Services Act in
2010 or 2011 before contemplating changes
to the complaints system.

| was told at the beginning of the process
that the system was ‘state-of-the art’. Itis far
from that, but what we do have now is a clear
way ahead. There is wide-ranging support
for the changes | have proposed and now is

the time for action.

Rob  Behrens,Complaints =~ Commissioner
to the Bar Standards Board. His report,
A Strategic Review of Complaints and
Disciplinary Processes, can be read on-
line at www.barstandardsboard.org.uk.
If you would like a copy of the Review,
email

please ComplaintsCommissioner@

barstandardsboard.org.uk.























































































