
MEDIATION ADVOCACY: A 
SAFEGUARD FOR THE CONSUMER 
AND A MARKET FOR THE BAR
While the Bar is ideally placed to bring 
to new markets its three traditional 
core skills of critical analysis, problem 
solving and communication, barristers 
have to adapt to providing advocacy in 
an environment which is intended to be 
non-adversarial

By Andrew Goodman, LL.B., MBA, 
FCIArb, FInstCPD, FRSA, Barrister

“THE LEGAL SERVICES BILL: NEW 
RESEARCH FROM THE FRONT LINE”
We are just a matter of months away 
from arguably the most significant 
upheaval that the legal profession has 
experienced in living memory: the Legal 
Services Act. 

James Tuke, Head of Intendance 
Research, reveals the findings of a 
new report, published by Sweet & 
Maxwell, into the impact of the Act on 
the Bar and other members of the legal 
profession.

UNCOVERING HIDDEN INNOVATION IN 
THE LEGAL AID SECTOR

By Dr Michael Harris, senior research 
fellow, NESTA (the National Endowment 
for Science, Technology and the Arts)
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My report “A Strategic Review of Complaints 

and Disciplinary Processes of the Bar Standards 

Board” was published in July after nine months 

intensive work. It was welcomed by the Bar 

Standards Board, the Board’s Consumer Panel, 

the Chairman of the Bar, and the consumer 

groups, Which? and the National Consumer 

Council.  This is a strong constituency for much-

needed change, but the real test – effective and 

swift implementation – is still to come. 

The Review process  

The Review was launched in September 2006, 

three months after I became Complaints 

Commissioner and ten years after the present 

system was put in 

place.  

It was a genuinely 

open and evidence-

based exercise. 

In addition to a 

public Issues and 

Questions paper, 

which elicited views 

from wide range of 

stakeholders, Dr 

Debora Price of London University was 

commissioned to run a quantitative 
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Bar Council Enters Constitutional Debate
The Bar Council has welcomed the debates 
triggered by the recent Green Paper entitled "the 
Governance of Britain" and signaled its keen 
interest in using the Bar's expertise to make a 
material contribution to the discussions that will 
follow.
The Bar Council will be setting up three groups 
to deal with its responses on:
•  the constitutional issues and the suggested Bill
 of Rights and Duties 
•  the role of the Attorney General 
•  the promotion of greater awareness of 
citizenship especially among younger people.  
Chairman of the Bar, Geoffrey Vos QC said:
"We welcome the publication of the Green Paper 
and I am confident that the Bar can provide 
constructive input.
"The citizenship objective of the Green Paper ties 
in well with the Bar Council's work on making 
access to the Bar more accessible to young people 
from less privileged backgrounds.
"We also believe that the executive must respect 
both Parliament and the Judiciary.
"For that to be truly the case, things have to 
change from where we are now. The Government 
conducts consultations, the results of which 
are often ignored. Parliamentary committees 
produce well thought-out reports which are 
not acted upon. The House of Lords works to 
make improvements to Bills which are promptly 

reversed in the Commons. The Government must 
show change in practice, not just an appetite for 
it."
He added:
"The role of the judiciary has been strengthened 
by the Constitutional Reform Act 2005, and 
by the creation of the Judicial Appointments 
Commission. However, Ministers must show 
themselves willing in practice to limit their own 
powers.
"A specific example is the appointment of the 
new Legal Services Board as the oversight 
regulator of the legal profession.  That Board 
must be - and must be seen to be - independent 
from the executive, and should be appointed with 
independent input as we have proposed. 
"Ministers must never speak or act in a way that 
undermines the independence of judges, however 
greatly they may dislike their decisions."
Turning to the issue of rights and responsibilities, 
Mr Vos said:
"We will look closely at what can be seen as British 
rights: the right to a fair trial, the presumption of 
innocence, habeas corpus, trial by jury for serious 
offences, the burden of proof on the prosecution, 
freedom of speech, association and assembly.
"We will also examine whether citizens can have 
codified responsibilities, and how these would 
be compatible with the Human Rights Act and 
Convention law generally."

12

14



Planning to
buy a property
in Switzerland?

For more information call+44 (0) 1845 597 795and ask for Beat Hartmann

www.hartmannsingleton.com   email: info@hartmannsingleton.com

Luxury and exclusive apartments and chalets
throughout the Swiss Alps

Including the resorts of Villars, Morgins (Portes du Soleil)
Nendaz, Leukerbad, Grindelwald and Flims 

Prices from £400,000



03the barrister

S
pecialist advocacy in mediation 

is still in its infancy. But there 

is no reason to suppose that, 

as court-annexed schemes 

develop and mediation comes 

to be regarded as just another 

form of dispute resolution hearing in which 

representation is accepted as a matter of 

course, the advocate’s particular expertise 

should not be developed so that mediation 

advocacy becomes a desirable specialist skill, 

and one that can be actively promoted in the 

market place. And if that is so, why should 

the practising Bar not benefit?

One present difficulty is that the market 

place is and continues to be mediator-

centric. At whatever pace the mediation 

industry continues to grow, all of the main 

players and the Ministry of Justice focus their 

attention almost exclusively on the needs of 

the mediators: training, standards, ethics, 

regulation and distribution of work are all the 

province of mediator training organisations. 

Very little attention has yet been paid to 

the standards and techniques of those who 

appear to represent parties at mediation 

appointments, either in terms of safeguarding 

the consumer or looking at what could be an 

entirely distinctive market for practitioners.  

Those who currently practise by using the 

term ‘mediation advocate’ are either lawyers 

in mainstream dispute resolution practice or 

those who are already trained mediators, and 

usually both. 

While the Bar is ideally placed to bring to 

new markets its three traditional core skills 

of critical analysis, problem solving and 

communication, barristers have to adapt to 

providing advocacy in an environment which 

is intended to be non-adversarial. Some find 

that hard to do, and end up undermining 

the process and being a hindrance to their 

client’s true interests. All require some 

degree of training. Experienced mediators 

complain that too many barristers appearing 

at mediations think they are engaged in some 

form of summary judgment application, 

particularly when opening their client’s 

case. They forget that mediation in all its 

forms is a departure from the adjudication 

model and, theoretically at least, the promise 

of mediation offers disputant control and 

informal structures, accessibility of language 

and form, direct lay participation and 

decisions based on voluntary agreement 

and not rule-making. It impacts upon the 

parties as a therapeutic reintegration of their 

relationship based on compromise and the 

readjustment of their interests – not their 

rights and obligations under law - through 

shared gains. Transformative mediation 

harnesses the energy generated by the 

dispute and transforms the process into a 

problem-solving exercise.

For the present and immediate past generation 

of lawyers, and particularly advocates, who 

have been programmed that their prime 

function is to prove their client’s case and 

disprove that of their opponent, the mediation 

process comes as an enormous jolt to their 

professional psyche.  To them, disputes, 

even if referred to a mediation process, are 

still regarded as bi-polar, i.e. a complaining 

party who claims an infringement of his 

rights based on social norms, and who seeks 

a remedy granted by society against a party 

the subject of complaint.  Lawyers are trained 

to create and defend interests; disputants 

use the idea of their rights to sustain beliefs, 

rationalise self-interest, convince a broader 

audience and generate expectation of or have 

preference for specific outcomes. Therefore 

the ideological movement from adjudication 

to mediation as a problem solving exercise is 

particularly difficult for the lawyer. 

The reality is somewhat different when 

looking at mediation as an adjunct of civil law 

procedure. Civil and commercial mediation 

models in this jurisdiction have become 

crystallised over the past ten or so years 

to such an extent that mediator training is 

now almost uniform. Over the same period 

mediation service providers such as ACI-

Resolex report there has been a clear move 

away from the generalist mediator to the 

specialist mediator be he or she a lawyer 

or other expert. It has been recognised 

by sophisticated commercial parties with 

complex disputes that lawyer mediators 

with expertise in the field of the dispute give 

mediation a better chance of success. Informed 

commercial parties look for sensible reasons, 

based on proper risk analysis of the litigated 

outcome of the dispute in question, to found 

a recommendation for settlement.  They 

settle because there are sound commercial 

reasons for doing so, usually based, at least 

in substantial part, on a careful analysis of 

the strengths and weaknesses of the case as it 

may fare if the dispute proceeds further along 

the litigation road.  All this has an impact on 

the responsibility of the representative. He or 

she has a specific role and must be thoroughly 

prepared.

This preparation requires the mediation 

advocate to have clear strategic objectives: he 

or she does not have to buy into the pejorative 

idea that mediation is a limp-wristed affair, 

or just a horse trading exercise. It has a 

sophisticated dynamic and requires astute 

planning from the advocate who wishes to 

get the best available result for the client. In 

that sense it can be as time-consuming and 

intellectually satisfying as trial litigation. It 

certainly involves applying professional skills 

in the pursuit of excellence like any other 

aspect of the lawyers work since in addition 

to preparing the case as to the evidence and 

law, the mediation advocate  must  know both 

when and why to advance mediation, and 

how to resist such a request (including from 

the other side) without attracting a potential 

costs sanction; how to choose the right 

mediator and venue for this dispute; how to 

engage the mediator before the appointment; 

how to prepare a written statement of case; 

what to provide by way of an opening; how 

to select who should attend, what they will 

say and what their role will be; devising an 

opening  negotiating position and subsequent 

strategy, both proactive and reactive in 

dealing with the other side; ascertaining from 

Mediation Advocacy: a safeguard for the 
consumer and a market for the Bar

By Andrew Goodman, LL.B., MBA, FCIArb, FInstCPD, FRSA, Barrister
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the client how to find wider interests rather 

than focus on present distinct causes of 

action; and how to identify for the mediator  

workable solutions which suit both sides.  

And in all this the representative is not solely 

a champion: -  he or she will variously have 

different roles through which to intervene in 

the conflict during the process.  The support 

that the client requires ranges from informer 

to adviser, translator, ally, negotiator, 

friendly peacemaker, judge (of the offers 

and eventually the settlement), repressive 

peacemaker (pushing the reluctant client for, 

objectively, his own good) and ultimately, a 

healer, providing consolation for the client’s 

reduced expectation and understanding that 

the outcome was beneficial. Good lawyers 

should be healers too.  

If this assertion comes as a surprise to the 

advocate, or is met with some scepticism, 

such a reaction probably derives from both 

social values and the content of traditional 

advocacy training: the trial holds a pivotal 

place in both adversarial training and 

popular culture, with very little public or 

literary consciousness of mediation. What 

this means, for our purposes, is that at the 

outset of a conflict the disputant will seek the 

assistance and comfort of his lawyer as a hired 

gun, or champion, before the actual dispute 

procedure has been identified. Popular ( and, 

to an extent, practitioner) culture is not yet 

sufficiently sophisticated to recognise that 

mediation is not, or not necessarily,  a legal 

process akin to a trial, and the mediation 

industry have done little to increase public 

awareness of  the distinction in an attempt to 

create its own mystique.  It will slowly catch 

on, and we shall eventually see a mediation 

featured in Coronation Street  in place of the 

usual courtroom drama.

What then, of the barrister who wishes to 

develop the specialist skills used in mediation 

practice to take advantage of this new 

market? Many are interested in mediation 

but do not wish to become mediators; many 

wish to acquire the skills but view the cost 

of the 25 hours training required to obtain 

Civil Mediation Council accreditation as 

prohibitive; some recognise that this cost 

may not be recouped in practice since much 

of the mediation work is retained by existing 

experienced mediators and mediation 

trainers. 

The answer may lie in the creation of a new 

cross-professional organisation which has 

been established to promote the work of 

barristers and others who represent parties 

in mediation and other ADR procedures and 

is intended to be run along specialist Bar 

association lines by those who have set it 

up. The Standing Conference of Mediation 

Advocates is a multi disciplinary cross-

professional member trade organisation 

established to promote and deliver best 

practice and professional excellence in 

mediation advocacy through individual and 

corporate training and commercial activities. 

It will provide a forum for discourse among 

mediation practitioners, deliver reasonably-

priced, certificated and accredited skills 

training for mediation advocates, monitor 

and validate members’ training and CPD 

records,  actively promote the expertise and 

experience of members in the marketplace 

and engage  with mediator organisations, 

mediation service providers, clients of the 

process and academics researching in 

mediation and associated fields.  The SCMA 

website is at www.mediationadvocates.org.

uk and contains an open resource section for 

practitioners.

The Bar was slow to engage with the 

mediation industry, and may still feel that 

solicitors filter practitioners out of a process 

which ought to be a natural market for its 

skills. By improving our specialist skills in 

mediation advocacy the Bar can open up that 

market to the full and impress upon both 

professional and lay clients the idea that it 

should be as natural to engage counsel for a 

mediation as it is for a trial.

© A Goodman 2007  

Andrew Goodman  LL.B., MBA, FCIArb, 

FInstCPD, FRSA, Barrister

Andrew Goodman has been a barrister since 

1978 and an accredited CEDR mediator since 

1993 practicing in commercial, construction, 

partnership, franchising, professional 

negligence and farming disputes. He has 

been recommended as a leading junior in 

professional indemnity work in the Legal 500 

for 11 years and for four years was listed in 

Chambers Directory as a leading practitioner 

is ADR. He is currently Professor of Conflict 

Management and Dispute Resolution Studies 

at Rushmore University and undertaking 

doctoral research in mediation dynamics at 

Birkbeck College, University of London. He 

is a member of the Civil Mediation Council. 

He was requested to submit evidence to 

Lord Woolf's Committee on Access to Justice 

on Court Annexed ADR Practices in other 

jurisdictions. Between 2001 and 2003 he 

served as a Nominet UK Domain Name Panel 

Expert. He is currently a member of the Bar’s 

ADR Committee and a mediation advocacy 

trainer, and a lay member of the RICS Dispute 

Resolution Review Group, and formerly of 

its Ethics, Conduct and Consumer Policy 

Committee. He is a guest lecturer on ADR 

for the Lord Chancellor's Visiting Chinese 

Lawyers' Fellowship Programme.

He is the author and editor of over 30 

books including Mediation Advocacy (With 

Alastair Hammerton)(Xpl 2006), How 

Judges Decide Cases: Reading, Writing 

and Analysing Judgments (Xpl publishing 

2005), followed by its sequel Influencing 

the Judicial Mind: Effective Written 

Advocacy in Practice (Xpl 2006). In April 

2006 Andrew Goodman established Xpl-

Professional Skills Training offering bespoke 

in-house specialist and advanced training 

in specialist and written advocacy and 

mediation representation/advocacy: see: 

www.xpl-pst.com Andrew is Convenor 

of the Standing Conference of Mediation 

Advocates (www.mediationadvocates.org.

uk) and practises at 1 Chancery Lane (www.

agoodman@1chancerylane.com)
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survey of 1200 barristers and 

complainants. The survey 

generated a 56 per cent response 

rate, when equivalent surveys 

in other sectors expect a response of 20 

per cent. Questionnaires were also sent 

to 300 members of Bar Standards Board 

committees and Council of Inns of Court 

panels who make operational decisions about 

individual complaints. Again the response 

was encouraging and over 50 per cent. We 

interviewed a number of these respondents 

and also visited as many relevant counterpart 

organisations as we could. 

The benchmark tools I used were drawn from 

a wide variety of regulators and complaints 

handlers. And I had a most interesting time 

defending my emerging ideas with members 

of the International Bar Association at a 

meeting in Zagreb, Croatia. It was there that I 

discovered that the UK is comparatively rare 

in involving non-lawyers in the discipline 

arrangements for lawyers. 

The result of this far-reaching evidence 

gathering was a Review which was 

comparative in nature and which didn’t focus 

narrowly on the Bar in England and Wales.  

What people think

From all this engagement I found out four key 

things. First, despite concerns about delays 

in the process, barristers do think current 

arrangements work fairly well and would 

wish that the existing system should continue 

broadly unchanged. 

Secondly, complainants do not think 

arrangements work well and they have little 

confidence in the integrity of the system. They 

are sceptical about its independence and 

three-quarters think the system is stacked 

against them. They also believe existing 

processes are arcane and unnecessarily 

complicated. 

Thirdly, Committee and tribunal members 

and Bar Standards Board staff believe 

that despite its merits, the system is not 

sufficiently joined-up, so that too often one 

set of decision-makers is unsighted about 

decisions further along in the process. They 

also think the system is too lightly resourced 

in terms of written guidance, development, 

training and mentoring.

And fourthly, despite her support for the 

proposals in the Legal Services Bill to create 

a new Office for Legal Complaints dealing 

with all complaints of poor service by both 

barristers and solicitors, the Legal Services 

Ombudsman consistently endorses the 

relative coherence of existing arrangements. 

She draws attention to the probity of Bar 

Standards Board decisions in individual cases 

and confirms that the quality and speed of 

investigations consistently out-performs those 

conducted by the Law Society’s complaints 

handling organisation (now called the Legal 

Complaints Service). 

Themes of the 

Review

The Review 

seeks to make 

sense of this wide 

range of views 

by articulating 

three key themes 

as the basis for 

action. First, 

acknowledging 

the relative 

success of the 

system in terms 

of the quality 

of its decision-

making and its 

decision-makers 

( b a r r i s t e r s 

working 'pro 

bono' and 

independent lay 

members), and 

the effectiveness 

of the Code 

of Conduct 

in setting out authoritatively the rules for 

complaints and discipline. 

Secondly, placing the weaknesses of the 

system within the context of this success 

(to avoid throwing the baby out with the 

bathwater). The weaknesses to be addressed 

include a failure to communicate effectively 

with complainants and a relative failure to 

join the system up in a way that decision-

makers are properly resourced for tasks, feel 

part of a wider framework, and are capable 

of giving effective feedback to the profession.   

Thirdly, recognising that a large change is 

coming with the implementation of the Legal 

Service Act institutions in 2010 or 2011, and 

so rejecting fundamental changes at this 

point, but stating plainly that complainants 

and barristers have a right to a more effective 

system than they currently have access to. 

p.1
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Core Recommendations.   

At the heart of the Review is a 

range of common-sense proposals 

to bring the system in to line with modern 

regulatory arrangements. These include:  

• Published, plain-English aims 

and descriptions of the system, a telephone 

helpline for complainants, the option of 

online submission of complaints and a small 

number of published service standards;

• More effective resources for 

decision-makers on committees and panels 

in terms of written guidance, development 

and training (particularly for staff) and 

mentoring;

• Proposals to make the system 

clearer to complainants with a new route 

map clarifying at the beginning of the process 

how the complaint will be handled.  Here, I 

address the strong feelings of complainants 

that the system is obsessed with professional 

misconduct and insufficiently focused on 

questions of poor service. I note that at present 

the non-disciplinary offence of Inadequate 

Professional Service only applies where the 

barrister’s action is related to a client. And so 

I have suggested that a new non-disciplinary 

offence of Improper Behaviour be introduced 

where a barrister’s behaviour falls short of 

professional misconduct to a non-client. 

In addition, and more radically, I have 

proposed a range of measures to improve 

the proportionality of the system. A central 

weakness of current arrangements is that 

they pay insufficient attention to the issue 

of risk and proportionality so resources are 

used without regard to the seriousness of 

a complaint (in common parlance, using a 

sledge-hammer to crack a nut). 

There is strong support for measures here 

from both barristers and complainants and I 

have proposed two important changes:

• To ensure more effective chambers 

handling, I believe there should be a possibility 

of referring a complaint to Chambers if it 

comes direct from a client. In this, I anticipate 

the provisions of the Legal Services Act;

• In addition there should – in my 

view – be an extension of the powers of 

both the Complaints Commissioner and the 

Complaints Committee to take executive 

action to adjudicate in service complaints 

and minor cases of misconduct. Here I have 

taken expert legal opinion to ensure that the 

rights of complainants and barristers are not 

adversely affected. This should speed up the 

process and will allow us to resolve a number 

of cases without them going all the way to 

tribunals and hearings. 

I have looked closely at suggestions that 

the system is insufficiently transparent or 

independent. I believe there are simple 

things that should be done to improve what 

is already a relatively transparent and 

independent set of arrangements. First, 

sponsor notes considered by the Complaints 

Committee should be made available to the 

parties to a complaint and at present they are 

not. Secondly, the Complaints Committee, to 

whom I refer prima facie cases of Inadequate 

Professional Service and professional 

misconduct does superb work and its Chair 

and Vice-Chairs provide magnificent public 

service. Nevertheless, I think there is a strong 

case for increasing the lay independent 

membership of the Committee and taking 

away the requirement that its Chair should 

be a barrister of 20 years standing. 

Finally, I have also looked very carefully at 

the pro bono contribution of barristers to the 

system. In the Review I set out tests for its 

effective operation. The arrangements work 

well and the commitment for those who give 

freely of their time must not be undervalued. 

However, there needs to be greater emphasis 

on how the Nolan rules are used to recruit 

barristers and independent lay members 

to the system. And there needs to be a 

more explicit contractual relationship with 

committee members and panel members so 

they know what is expected of them, and can 

get regular feedback on how they are doing.  

The Way Forward

The Bar Standards Board welcomed the 

Review Report at its June 2007 meeting, and 

endorsed all the major proposals at its meeting 

in July 2007. An Implementation Group has 

been set up to consider how the proposals 

should be taken forward, and there will be 

consultation with stakeholders in the autumn 

with a view to implementation by mid-2008.  

The prospects are encouraging, but there 

is still some way to go. The biggest mistake 

would be for the Bar to sit back and await the 

implementation of the Legal Services Act in 

2010 or 2011 before contemplating changes 

to the complaints system. 

I was told at the beginning of the process 

that the system was ‘state-of-the art’.  It is far 

from that, but what we do have now is a clear 

way ahead. There is wide-ranging support 

for the changes I have proposed and now is 

the time for action. 

Rob Behrens,Complaints Commissioner 

to the Bar Standards Board. His report, 

A Strategic Review of Complaints and 

Disciplinary Processes, can be read on-

line at www.barstandardsboard.org.uk. 

If you would like a copy of the Review, 

please email ComplaintsCommissioner@

barstandardsboard.org.uk.

p.6
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Workplace Mobbing – A Growing Menace 
There is no doubt that mobbing in the workplace is a major and a growing problem on a global 
scale. Professor Dexter Morse examines mobbing and how it can be managed.

What is mobbing? 

M 
obbing is the term 

used for systematic 

bullying, harassment 

or psychological 

terror, particularly 

in workplaces, 

whereby one person is “ganged up” on 

and stigmatized by peers and/or superiors. 

Research into this phenomenon was 

pioneered in the late 1980’s by the Swedish 

psychologist Heinz Leymann who borrowed 

the term from animal behaviour studies 

describing perfectly how a group can attack 

an individual simply based on negative meta-

communications from the group. The term 

has long been used in ornithology where it 

refers to the behaviour of birds harassing 

something which represents a threat to 

them.

Mobbing constitutes a severe risk 

management issue. It destroys morale, 

erodes trust, kills initiative and results in a 

dysfunctional company with a climate of guilt, 

anxiety, paranoia, negativity and reduced 

productivity. Key players leave. The effects 

are long-lasting. 

Extent of the Problem
In the UK, it was estimated that 2 million 

people had been bullied at work in the first 6 

months of 2006. In about 75 % of cases, the 

perpetrators were managers or supervisors. 

According to 2006 research by Peninsula, 

81% of employees said they had been bullied 

in the workplace and 71% said work place 

bullying was on the increase. Interestingly, 

a meagre 13% of employers admitted that 

bullying was a problem in their workplaces.

Estimates for the EU shows that 9% of 

workers (about 12 million people) suffered 

mobbing/bullying in 2004.   

An evaluation by the International Labour 

Office (ILO) has found that psychological 

harassment costs a company with 1,000 

employees about EUR 150,000 (USD 200,000) 

a year. Some researchers have found that a 

mobbing victim has a 60% reduced working 

performance while costs for the company 

increase by 180%.

Research in the US indicates that mobbing 

costs US companies more than USD 180 

million in lost time and productivity. Results 

of a national US poll by the Employment Law 

Alliance released in March 2007 revealed that 

44% of workers have worked for a supervisor 

or employer who they considered abusive. 

In Australia, a survey found that 85% 

of Human Resource (HR) officers at 325 

companies experienced or saw a colleague 

suffer bullying at work. According to research 

at Griffiths University, 350,000 people are 

currently subject to long term bullying in the 

workplace and 2.5 million experience some 

aspect of bullying over their working lives. 

It is estimated that workplace bullying costs 

Australian business AUD 13 billion (USD 10.6 

billion) each year through absenteeism, loss 

of productivity and legal fees. 

How long can it last?

In most cases, mobbing lasts for long periods 

of time. The UK National Workplace Bullying 

Survey (2006) found that most victims had 

been bullied for over a year and almost 23 

% had been bullied for six to twelve months. 

Research in Scandinavia indicates that 

mobbing normally lasts 15 – 18 months while 

in Germany mobbing usual lasts for a period 

of 29 to up to 47 months. 

How can it be identified?
Mobbing is very subtle so it can be difficult 

to recognise but its consequences are 

easy to see – excessive workloads, lack of 

support, a climate of fear and high levels of 

insecurity leading to higher-than average 

staff turnover and sickness absence.  If not 

addressed, mobbing can spread throughout 

an organisation like an infectious disease.   

Who are the Mobbers?

Mobbing and bullying affects employees at all 

levels but most perpetrators are managers. 

A study at Manchester University found that 

94% of respondents thought bullies can get 

away with it and one in six said that their 

employers encourage bullying management. 

It also found that bullying correlates with 

autocratic managements styles, divisiveness 

and punishment for no obvious reason and 

with a negative work climate, high workload 

and unsatisfactory relationships at work In 

Switzerland various sources show that 62 - 

85% of mobbers are managers. This is also 

supported by research in other countries.  

Research in Norway (Einarsen and Skogstad) 

indicates that 49% of mobbers are men, 30% 

are women and in 21% of cases the mobbing 

was committed by both.    

Who are the victims?
Research shows that victims are normally 

targeted on the basis that they are more 

attractive, high achievers, competent, 

successful or popular. They are usually above 

average performers, more efficient and often 

better at what they do than those who bully 

them. 

The Stages of Mobbing Action

1. “Incidents within the 
realms of communication”
This includes actions where targets experience 

limitations placed on self expression – 

constant interruptions, being shouted at or 

told off. Targets might also receive unjustified 

constant criticism of their work or their private 

life. More overt active mobbing incidents 

in this category include telephone terror, 

verbal threats, written threats or alienation 

through devaluing glances or gestures. 

Sometimes mobbers use information that 

has nothing to do with work to jab the target.  

2.  “Effects on social reputation”
The mobbers become more aggressive by bad-

mouthing and/or spreading rumours about 

a target, making him/her look ridiculous or 

the focus of mean and abusive jokes. Human 

Resources Departments often remain passive 

or even participate in the mobbing. 



3. “Instilling doubts”
When a target becomes beaten down, company 

officials might force him/her to undergo 

medical examination. To further compound 

the problem, mobbers instil doubts about the 

target in others – suggesting that he/she is 

not “really” ill.  Other actions include constant 

questioning of their decisions, making sexual 

approaches/offers or even obscene language 

or gestures aimed at them.

4. “Attacks on the 
quality of occupation and life”
Here critical damage is inflicted by suggesting 

that the target is no longer required and must 

be eliminated. For example, assigning him/

her work which is offensive and well below 

their level of knowledge and experience or 

constantly switching tasks around so that 

they cannot complete the tasks. This seriously 

compromises their ability to achieve work 

goals. 

5. “Physical attacks with an 
impact on the health of the target.” 
In this category, aggressive attempts to 

destroy targets include an obligation to carry 

out unhealthy tasks or a menace of physical 

force. There might be use of physical pressure 

“to teach someone a lesson.” Mobbers can 

become even more destructive and aggressive 

with actual physical abuse or sexual touching 

or damage done to a target’s workstation or 

home.  

Effects on the Victim
Mobbing has destructive effects on the 

health of the victim. The symptoms range 

from headaches, sleeplessness, skin 

rashes, loss of confidence, tearfulness, 

difficulty concentrating, lowered immunity, 

gastrointestinal problems and nausea to stress 

related illnesses, anxiety and depression, 

suicidal thoughts and heart disease and in 

extreme cases murder and suicide. In Sweden, 

Heinz Leymann estimated that 15% of all 

suicides there were the result of mobbing in 

the workplace. In Switzerland in July 2004, 

a 56 year old Senior Manager of a major 

Zurich bank came to work at 08.00 a.m. and 

shot two of his bosses and then himself in his 

office. He was the victim of severe mobbing 

by the two bosses he shot. Two years later, 

the bank announced that all employees were 

to attend a Conflict Management seminar in 

order to avoid such escalations in the future. 

The Legal Situation
In 2006 the UK court case of Helen Green 

against Deutsche Bank highlights the 

catastrophic extent of mobbing. A High Court 

Judge, Mr Justice Owen, ruled that Deutsche 

Bank Group Services Ltd was responsible for 

causing her two nervous breakdowns and a 

major depressive disorder as a result of their 

“relentless campaign of mean and spiteful 

behaviour designed to cause her distress.” 

In Court Ms Green said that she had suffered 

psychiatric injury as females colleagues had 

stonewalled her, removed her name from 

circulation lists, hid her mail, removed papers 

from her desk, laughed in her face, blew 

raspberries at her and told her, “You stink.” 

Bullying in that department was a longstanding 

problem to which other employees had fallen 

victim.  The Judge described the bank’s 

management as “weak and ineffectual” and 

continued “The managers collectively closed 

their eyes to what was going on, no doubt in 

the hope that the problem would go away.” 

Deutsche Bank was ordered to pay Ms Green 

GBP 817,000 (USD 1,586,000), plus legal 

costs and interest.

Where legal redress is inadequate there is a 

growing trend for victims to resort to other 

means to hit back at their employers. For 

example, bomb threats and the disclosure of 

negative information to the media about their 

former employer, which can have devastating 

effects on the company’s reputation and 

share price.   

In countries such as France, Sweden 

and Norway there are anti-psychological 

harassment laws. On June 1, 2004 Quebec 

became the first North American jurisdiction 

to include protection against psychological 

harassment of employees in its Act respecting 

Labour Standards.  Since implementation of 

the legislation, employers have established 

clear procedures for employees to report 

harassment cases (including psychological 

harassment) and utilised specialised external 

bodies more widely for this purpose. 

Since August 15, 2005 employers in 

South Australia can be fined up to AUD 

100,000 (USD 80,000) for failing to 

"adequately manage" bullying behaviour. 

What can be done to stop Mobbing?
1. An anonymous attitude survey  

of all employees should be conducted to 

highlight the views of employees on mobbing 

issues. 

2. Exit interviews  also represent 

a good source of information on mobbing 

and mobbers. It is too late for the exiting 

employee but may enable the company to 

improve things for other employees – often 

the same names will come up repeatedly.

3. Statistics on staff turnover  

should be kept – this data should be absolute 

(actual number of staff who leave each year), 

relative (expressed as a percentage of total staff 

employed), departmental and manager based. 

This helps to identify “trouble spots.”

4. Understand the problem.  

Some people perceive “tough” managers as 

“mobbing” managers when in fact weak, 

ineffective, unsupportive managers can be 

just as likely to mob through their behaviour.

5.   Implement an  anti-mobbing 
policy . Ensure that all staff are aware of the 

policy and commit to it. Provide 

ongoing training for all staff covering 

mobbing, bullying and harassment 

and how to deal with it. Once mobbing

behaviour has been identified, swift 

action must be taken – ideally by utilising

external mediation. 

It is interesting that the term “mobbing” 

is derived from ornithology since most 

corporate cultures display an “ostrich 

mentality” to the problem. When they do 

accept it exists it is frequently trivialised as 

a mere “work conflict.” High staff turnover, 

sickness absence, poor productivity and low 

morale cost companies dearly. How long 

can companies afford to adopt this ostrich 

mentality?             

Prof. Dr Dexter Morse  is CEO of Dexter 

Morse International Ltd ( www.dextermorse.

com), a company specialising in training, 

coaching and consultancy worldwide and 

currently running a series of workshops 

on Mobbing, Harassment and Bullying in 

the workplace (contact info@dm-inter.com  

for further information). Morse Mediation 

Services assists companies and organisations 

in resolving conflicts and bullying in the 

workplace swiftly and effectively.
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“The Legal Services Bill: new research from the 
front line”
We are just a matter of months away from arguably the most significant upheaval that the 
legal profession has experienced in living memory: the Legal Services Act. James Tuke, Head of 
Intendance Research, reveals the findings of a new report, published by Sweet & Maxwell, into the 
impact of the Act on the Bar and other members of the legal profession.

T
he effect of the forthcoming 
Legal Services Act is likely 
to be seismic; commentators 
who studied the City’s 
transformation 20 years ago 
describe the impending Act as 

a ‘Big Bang’ moment for the legal profession. 
Just as occurred in the financial markets in 
the late 80s, it may take a few years before 
the shockwaves reach all corners of the 
profession, but some will feel the effects 
much sooner. There are cases where this is 
happening already: banks like the Co-op and 
Halifax are already offering legal services 
in competition with some retail firms. For 
barristers, the prospect of being able to form 
partnerships - Legal Disciplinary Practices 
(LDPs) - with solicitors will be upon us as 
soon as the Legal Services Bill has been given 
Royal Assent towards the end of this year. 
This will open up the possibility of individual 
barristers - even whole chambers - combining 
forces with solicitors under one roof.

Irrespective of its opinions, the legal 
profession has recognised for some time that 
reform of the legal services in England & 
Wales is a reality. Initiated by an OFT report 
into competition in the professions in 2001, 
followed by Sir David Clementi’s legal services 
review in 2004 and subsequently adopted 
in a Government White Paper in 2005, the 
process of reforming the legal profession is 
now well under way. At the time of writing 
the current incarnation of the reforms, the 
Legal Services Bill is making steady headway 
through Parliament and is expected to be 
enacted before the end of 2007. 

In an era when the legal profession faces 
significant change there has been little or no 
formal research into the potential impact of 
the Act among those who will be most affected 
by it: practising lawyers. Intendance has a 
tradition of providing research to the legal 
profession – principally focused on the online 
activities of chambers and firms – alongside 
its website development services and new 
barrister time recording system. In 2005 we 
recognised the need to report to our clients on 
the significance of the legal service reforms 
proposed by Clementi’s recommendations. 

Intendance has recently completed an 
investigation into the threats and opportunities 
presented to the profession by the impending 
Legal Services Act. Published this summer 
by Sweet & Maxwell, ‘Brave New World: 

Impact of the Legal Services Act’  reveals 
the results of two groundbreaking surveys 
among senior opinion formers within - and 
outside - the legal profession. To place the 
research in context of the Bar, Retail and 
Commercial firms, the results of the surveys 
were discussed with a select group of experts, 
including Geoffrey Vos QC in his capacity as 
Bar Council Chairman, Law Society President 
Fiona Woolf and former Managing Partner 
of Clifford Chance and Anderson Legal Tony 
Williams. This article presents some of the 
broad findings of this new research and 
examines the reaction of – and prospects for 
– members of the Bar.

Looking first at the wider findings, it should 
be a matter of concern that just months before 
the Bill is expected to be enacted there still 
appears to be a widespread lack of awareness 
of the reforms and their implications 
(prompted by this discovery, Intendance 
has recently established the website www.
legal-service-reforms.co.uk as a reference 
source). This relative ignorance may be partly 
attributed to the popular misconception that 
the reforms will have an adverse affect only 
at the retail end of the profession: the High 
Street firms. However, while the research 
shows this attitude to be broadly the case, 
both commercial firms and the Bar will 
not be immune to the effects of the new 
legislation: nearly 70% of our respondents 
believe that High Street lawyers will be either 
significantly or drastically affected by the 
reforms, but none thought that barristers and 
other solicitors would remain unaffected.

This sentiment is reinforced by the opinions 
of those outside the profession. Among our 
sample was a small group of senior non-
lawyers who thought that the reforms would 
be sufficient to encourage them to offer legal 
advice through the new entity of an Alternative 
Business Structure (ABS). They recognised 
that the value of retail experience coupled 
with established branding would constitute a 
significant advantage over law firms. This is 
not to suggest that the so-called ‘Tesco Law’ 
will come to dominate the legal landscape in 
the foreseeable future, but nearly 75% of all our 
respondents agree that within a year a major 
organisation from outside the profession will 
acquire or establish a law firm. Retail firms 
are shown to be most at risk from such a 
scenario because of the commoditised nature 
of some of their practices (PI, conveyancing, 
will writing); practices that a supermarket, 

for example, could systemise and distribute 
via its established retail network 

If we extrapolate this finding it is possible 
that, having been successful in the volume 
end of the legal market, a large retail player 
will then turn its sights to higher margin 
work in, say, M&A. Some of the supermarkets 
have extensive legal experience and could 
use their knowledge of process to streamline 
components of an M&A deal. If not of 
immediate concern to barristers, such a 
move would give commercial firms food for 
thought.

Following the same theme, there is general 
agreement among a majority of our 
respondents that the introduction of ABSs 
is likely to make the legal profession more 
competitive, but the quality of legal advice 
dispensed by legal professionals working 
under ABSs could be compromised. Barristers 
in particular are concerned about this issue, 
expressing more concern than aany other 
group; over three quarters fear that quality 
could be jeopardised. As for forming an ABS 
themselves, the majority of barristers are 
against this idea, with 66% saying that they 
would not be encouraged to follow this option 
at all. By comparison, 26% of solicitors gave 
the same answer. 

Neither is there much enthusiasm for LDPs 
among barristers. While 70% of solicitors 
could see some advantages or welcomed 
the new LDP system, half of the barristers 
surveyed either thought the idea was 
anathema or should be discouraged. Nearly 
80% of barristers surveyed would not 
welcome the idea of their chambers being 
absorbed by a law firm. Hardly a match made 
in heaven, it seems…

Asking our respondents to look at the 
reforms from the consumer (sic) perspective, 
while there are divided opinions among all 
lawyers on whether the reforms are likely to 
be of benefit to the consumer, the majority 
of barristers believe that the reforms are 
largely change for change’s sake. In a similar 
vein, remembering that these reforms were 
initiated by the OFT report, it is interesting 
to note that 30% of all respondents who see 
consumers (sic) benefiting from the reforms 
believe that increased competition will result 
in greater accessibility, better quality of 
service and lower costs, especially for the 
more routine legal services.



When considering the effectiveness of the new 
Legal Services Board (LSB) and Office for Legal 
Complaints, respectively responsible for the 
regulatory and complaints handling aspects 
of the reforms, barristers are generally the 
most sceptical of all lawyers. Whether it is 
the ability of the LSB to exercise a light touch 
or to work independently of the Government, 
or the likelihood of the profession coming 
to blows with the Government over the 
performance of these two bodies, barristers 
express the greatest degree of concern.   

Although the majority of barrister survey 
respondents is negative about the Legal
Services Act, the attitude of the Bar Council 
in particular has changed in recent times to 
the point where it believes the reforms may 
provide some answers to the challenges facing 
the Bar, rather than treating them as further 
obstacles to the status quo. Having opposed 
most attempts to strip away its privileges 
over the years, the present regime sees the 
Legal Services Act as more of an opportunity 
than a threat. For example, at the time of 
writing, the Bar Council is in the process of a 
consultation exercise over whether it should 
extend its regulation to employed barristers.

So how can the Bar use the Legal Services Act 
to its advantage? The Bar Council is opposing 
the Carter Review ‘tooth and nail’ for fear 
it will damage the quality of service to the 
public, but if it is not successful, there would 
be advantages for barristers in forming an 

ABS so they could employ solicitors to do 
the litigation part for criminal and family 
law. This would, in theory, make it easier 
for barristers to bid for work in competition 
with solicitors’ firms. Likewise, the additional 
flexibility of an ABS would be of benefit to 
chambers doing work for local authorities, 
many of which are increasingly trying to 
secure bulk deals with their suppliers. Also, 
a corporate or partnership structure would 
make it easier to provide junior barristers 
with a minimum income during the early 
years of their careers. 

ABSs or partnerships would, however, be 
less attractive to specialist, commercial and 
smaller regional circuits due to the conflict 
of interest problems they would create, 
preventing members of the same chambers 
appearing against each other as self-employed 
members of the same chambers are presently 
allowed to do.

At first glance, the Bar would seem to be 
relatively immune from the most radical 
changes expected to shake up the solicitors 
market for retail legal services as most of its 
work is bespoke rather than process-driven, 
making it unsuitable for outside investors to 
develop large economies of scale. “Advocates 
are exempt from the ‘pile it high and sell it 
cheap’ approach,” says Geoffrey Vos QC, the 
current chairman of the Bar Council.
However, as we have seen, the Bar will be at 
the forefront of the first measures of the Legal 

Services Act to be implemented with the advent 
of LDPs, so interesting times lie ahead. In the 
survey, over 60% of respondents disagreed 
with the statement: ‘The independent Bar 
will be driven to extinction in the next ten 
years’. This reaction is to be expected for 
such a venerable institution, and it is most 
likely that the Bar will survive, but probably 
not in the shape it is now. History teaches 
us that change is inevitable, and those who 
don’t accept and embrace it face an uncertain 
future. 

By James Tuke, Head of Intendance 
Research 

About the research:
The 85 page report is the first in-depth 
research of its kind into the implications of 
the Legal Services Bill.

The research includes the results of surveys 
and interviews with 89 senior respondents and 
more in-depth discussions with high-profile 
commentators such as Bar Council chairman 
Geoffrey Vos QC, Law Society president Fiona 
Woolf, former managing partner of Clifford 
Chance and Anderson Legal Tony Williams, 
and director of The College of Law’s Legal 
Services Policy Institute Professor Stephen 
Mayson. LPA Legal Recruitment helped 
coordinate the interviews.
The report costs £750 a copy and is available 
now. To order, go to 
www.sweetandmaxwell.co.uk

Our position as one of the UK•s leading providers of professional “nance is based 
on our clear, honest approach to business and the fact that for the last twenty 
years we have made it our business to understand the unique requirements of 
yours.

Our Unsecured Funding facility can be used for a number of purposes including 
Aged Debt Funding, Tax Bill “nance, Debt Consolidation, Pension Funding or 
Personal Projects, with terms available from 6 months to 5 years.

We aim to make obtaining business “nance easy, leaving you to concentrate on 
what you do best.

Bespoke Funding for 
Barristers

To find out how we can assist with your finance, 
please contact one of our consultants on: 

01244 527300
Email us at info@ldfprofessions.co.uk 
Or apply online at www.ldfprofessions.co.ukLD
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Uncovering hidden innovation in the legal aid 
sector
By Dr Michael Harris, senior research fellow, NESTA (the National Endowment for Science, 
Technology and the Arts)

I
nnovation is traditionally associated 
with developing high-tech sectors such 
as biotechnology or nanotechnology. 
But, important as such sectors are 
(or are likely to become), there is a 
danger that this narrow focus causes 

us to neglect the ‘successful exploitation of 
ideas’ - as the Government defines innovation 
- in sectors that are economically and socially 
important right now.
For this reason, NESTA (the National 
Endowment for Science, Technology and the 
Arts) has been arguing for a broader approach 
to innovation by policymakers. This means 
the Government promoting and supporting 
innovation not just in manufacturing but 
across all sectors of our economy, including 
the public services.
Whereas in high-tech sectors innovation often 
means new-to-the-world products based on 
scientific or technological breakthroughs, 
in service sectors innovation is often more 
about new processes, new ways of serving 
customers and clients, and new business 
models.
In the title of our new report, we call this 
Hidden Innovation, because these types of 
innovation tend to be under-measured, under-
reported, and under-valued. This innovation 
tends to be based far less on research and 
far more on listening to customers; it’s less 
about technical knowledge and more about 
a willingness to think creatively, especially in 
organisational terms.
Hidden Innovation takes an in-depth look 
at how innovation actually happens in six 
supposedly ‘low innovation’ sectors. In 
some sectors, such as financial services, 
there are high levels of (largely unmeasured) 
innovation. In others, including legal aid 
services, there are pockets of innovative 
practices (pun intended), but a general sense 
of an ‘innovation deficit’.
There are real – which is to say understandable 
- reasons for this: the increasing pressure that 
legal aid professionals find themselves under 
in dealing with so many clients, especially 
those with multiple legal problems; the limited 
resources and support available for developing 
innovative approaches; and the whirlwind of 
‘debate’ around the Government’s reform 
agenda for the sector. This debate has to 
some extent helped to obscure (and arguably, 
failed to draw sufficiently on) the innovative 
approaches that have been developed in the 
sector but which could benefit from being 
better recognised.
Take Community Legal Aid Networks for 
example. Gateshead’s Community Legal 
Advice Centre – a one-stop shop for social 

welfare legal aid services - is the first in a 
series of such networks planned nationally. 
Research shows that more than half of civil 
legal problems lead to other problems, such as 
ill health, unemployment and homelessness. 
By making it easy for people to access all the 
services they need – even those they quite often 
don’t realise they require - the aim is to help 
them resolve problems before crisis point. 
Hopefully, this will not only reduce personal 
problems but also alleviate subsequent costs 
to other public services.
Another example of innovation is Liverpool’s 
award-winning Community Justice Centre, 
which stages ‘Meet the Judge’ sessions 
to engage with local people and identify 
those crimes most affecting quality of life. 
The Centre then works with residents and 
offenders to tackle the causes of crime, as 
well as the offending itself (for example, by 
involving other agencies such as housing and 
drug addiction counsellors to try to break a 
pattern of repeat offending).
An innovative scheme in rural Wales allows 
legal practitioners to tap into more specialised 
resources via the internet, video conferencing 
and telephony. This not only makes it easier 
for people in a remote area to gain access to a 
range of expert advice, but also demonstrates 
that good quality support does not have to be 
expensive.
Such innovation in services and in the way 
people can access help and advice might 
provide a new perspective to the Government’s 
reform agenda. The legal aid budget per 
head in the UK is ten times that of Germany 
and France. It must be legitimate then for 
the Government to seek to ensure that this 
significant public investment produces the 
best social outcomes, especially in improving 
access to legal advice and representation.
As is well-known, the money available for 
civil and family legal advice services has 
actually been reduced – because more money 
has had to be diverted to the rising number 
of criminal cases coming to trial as a result 
of changes in the criminal justice system.  
Innovation is imperative then to maintain 
the current provision, let alone to engender 
improvements.
No-one doubts that legal aid is a vital public 
service; what has been somewhat neglected 
is the fact that innovative approaches have 
the clear potential not only to improve access, 
but to save resources in other areas of the 
public sector.
One area in particular that requires 
more investment is technology, especially 
information and communication technologies 
(ICT). Other areas of the public sector have 

made significant investments in ICT (such as 
education and health). The Ministry of Justice 
could widen its support for legal practitioners 
to improve access for clients, using a variety 
of channels such as the internet and video 
conferencing (although high-quality face-to-
face advice will need to remain a primary 
mechanism for serving clients).
This is not to suggest that Government has 
been inactive. There have been a range of 
Government-led innovations such as CLS 
Direct, Criminal Defence Service Direct, the 
National Mediation Helpline, Money Claims 
Online, and experiments in virtual pleas and 
directions. But whether the reform agenda 
has given sufficient visibility to innovation in 
ensuring the efficient use of resources and 
widening access to more open to question.
The voluntary sector has also pioneered 
innovations. Citizens Advice Bureaux 
currently provide more than 2,000 outreach 
services in England and Wales, some in 
partnership with Health Authorities in GP 
surgeries. This type of provision has been 
shown to increase access to advice for people 
who would otherwise be effectively excluded 
because of age, poor health, poverty or lack 
of transport.

While our research into innovation often 
shows that need or demand can act as a 
powerful factor in innovation (whether 
in private sectors or in public services), 
clearly, from the practitioner point of view, 
the current environment of uncertainty in 
legal aid services has not been helpful to 
considering innovation. Further, there is a 
certain Catch-22 quality to the response from 
some practitioners that legal aid pay levels are 
currently so low that law firms are unable to 
invest much in alternative delivery methods; 
there needs to be greater consideration as to 
how alternative delivery methods might allow 
practitioners to serve clients more effectively 
under existing levels of resourcing.
A clearer signal could be sent by Government 
that it values – and that it expects – greater 
innovation in legal services, including a 
consideration of incentives for innovation 
by practitioners. The Government has stated 
explicitly that its reforms to procurement 
are intended to encourage not only greater 
efficiency but also greater innovation in the 
sector, but in effect innovation appears to 
have a comparatively low profile.
It is noticeable that the sector lacks a single 
body with a mission to promote innovation, 
unlike some other public sector areas. One 
aspect of moving beyond the ‘science equals 
innovation’ position is that the promotion, 
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diffusion and adoption of innovations 
becomes as important as the ‘invention’ of 
innovations, and it is here that there is a need 
for Government and public sector agencies 
in particular to play a championing and 
advocacy role (since individual businesses 
or practitioners rarely have the resources or 
incentives to do this on their own).
Perhaps the underlying barrier here, bringing 
us full circle, is that there is a still a job of 
work to be done for these types of (non-
traditional) innovation to be taken seriously 
– in some service sectors, the public services, 
and in Government policy generally.
There can be an understandable wariness 
in Government about its responsibility for 
stimulating innovation. After all, innovation 
needs to come from practitioners, who 
are closer to the needs of their clients 
and customers than Government is able 
to be. Ultimately, government-sanctioned 
innovation is almost a contradiction in terms, 
given that innovation relies on developing a 
personal (or organisational-level) capacity for 
developing new approaches and putting them 
into practice.
Yet other sectors show how government can 
play a useful role in promoting innovation 
without crowding-out this grassroots capacity. 
In construction, for example, the Constructing 
Excellence initiative has brought together 
major companies, clients, different parts of 
government and the research community to 
identify, develop and diffuse innovation. This 
has helped to improve the productivity and 
performance of the sector over the past ten 
years. Obviously, the specific mechanics of any 
improvement and innovation agenda in legal 
services would be somewhat different, but 
an industry-led but government-supported 
approach appears to offer the best approach 
to driving change across a sector.

NESTA is working with Government to 
develop the implications for policy of this 
broader innovation agenda, especially with the 
new Department for Innovation, Universities 
and Skills, and the Department for Business, 
Enterprise and Regulatory Reform. But more 
needs to be done across Government to 
increase the profile of innovation, not just as 
a business productivity issue but as a more 
profound and widely-ranging discussion 
about how public and private organisations 
better serve their customers.
In our report we lay out a blueprint for 
government to facilitate this broader 
innovation agenda, including all government 
departments given a brief to be innovative 
themselves and to act to support innovation 
in the sectors for which they are responsible 
for policy.
To view the report in full, visit 
www.nesta.org.uk/assets/pdf /h idden_
innovation_report_NESTA.pdf
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Developing capable citizens: the role of Public 
Legal Education
By John Seargeant, task force manager, Public Legal Education and Support (PLEAS)

The legal system, legal problems and 
their consequences

T
he complexity of daily life 
requires an effective legal 
system and a population 
capable of making good 
use of that system. Capable 
citizens need to understand 

how the law affects them and be sufficiently 
knowledgeable, skilled and confident to take 
up issues, deal with the daily problems of life, 
and make best use of the opportunities and 
the protections offered by the legal system.

But for the most part we fail in this task. 
The evidence is clear: most of us have little 
interest in things ‘legal’ until faced with a 
real problem. We do not understand the 
legal system, and do not use it to our benefit. 
Often when we do act, it is too late and not 
the right thing to do, so problems either 
remain unresolved, or worse still escalate 
and multiply.

The problems of daily life - homelessness, 
relationship breakdown, debt, discrimination 
- are of course not new, but the frequency, 
complexity and ‘knock-on’ effects of these 
problems are now of a scale to cause concern. 
Recent research shows that around 1 million 
civil justice problems go unresolved every 
year: although one third of the population 
reports a civil justice problem, many people 
take no action to resolve it.  It’s also clear that 
many people believe, wrongly, that there is 
nothing they can actually do and that there 
is no local legal advice provider who might 
help1.

The same research shows a cascade effect 
in which the emergence of a problem in one 
area leads to related problems appearing in 
other areas of life. One sixth of people with 
a legal problem also experience ill-health or 
lose their jobs; and in a small number of cases 
unresolved legal problems lead to violence or 
to people losing their home 2.

Perhaps understandably, these burdens fall 
more heavily on the socially excluded, who 
are less likely than the average citizen to 
take any action or seek help to resolve their 
problems.  Health, disability, age, income and 
level of economic activity can all be linked to 

the incidence of such law-related problems

Alongside the ‘cost’ to individuals we have 
an estimate from the Ministry of Justice’s 
economists that over a three to four year 
period the cost to individuals and the public 
purse of these unresolved problems was a 
staggering £13 billion 3.
A further complication lies in our failure to 
recognise the role of the ‘legal’ in a problem 
or a situation: this is rarely well understood. 
Despite the importance of the legal in, for 
example, relationship breakdown, illness, 
loss of a job, buying or renting property, or in 
debt problems, it is common for people to fail 
to identify how the law can be used. The legal 
may even be regarded as unhelpful or treated 
with suspicion. 

It seems that public understanding of the 
legal system is influenced by the partial 
representations in the media. Understanding 
emphasises a few aspects of the criminal 
justice system: primarily the police, but also 
judges and juries in the criminal courts. Such 
misperceptions add to the difficulties of using 
the law, and contribute to the failure to deal 
effectively with problems.

The role of public legal education

Public legal education is a deliberately broad 
term, defined most readily by its goals:

€ to provide people with awareness, 
knowledge and understanding of rights and 
legal issues, together with the confidence and 
skills needed to deal with the legal aspects of 
disputes more effectively
€ to help people recognise when they 
may need advice or support, what sorts of 
advice are available, and how to go about 
getting it
€ to help people better understand 
everyday life issues, make better decisions 
and anticipate and avoid problems

There are many types of PLE, many different 
groups at which PLE is aimed, and many 
different specific goals. Most PLE initiatives 
are small-scale and local, although there are 
a number of larger themes in PLE: financial 
capability training; citizenship teaching in 
schools; and initiatives for the reduction of 

crime and social problems aimed at schools. 

Government concern about levels of 
indebtedness has led to funding for a diversity 
of support and training initiatives for people 
who are unable to avoid getting into debt. 
The creation of greater ‘financial capability’ 
among the population is a strategy led by the 
Financial Services Authority, with the support 
of the Treasury 4. Financial capability training 
has at its core a raft of skills and knowledge 
that are in essence about legal matters, and 
perhaps understandably is typically provided 
by advice agencies, notably those concerned 
with debt advice.

Citizenship in schools includes developing 
understanding of the legal system in practice, 
and the Bar Council is a key partner in the 
National Mock Trials Competitions run each 
year by the Citizenship Foundation with 
the Bar Council (in Crown Courts), and with 
the Magistrates Association (in Magistrates 
Courts) with support from the Ministry of 
Justice. In these mock trials, the young 
people involved play all the roles in specially 
prepared cases in front of qualified judges 
and Magistrates, with the aim of giving an 
insight into the legal system and the people 
who work in it. The Bar Council also sponsors 
Speakers in Schools, the aim of which is to 
enhance awareness of the role and training 
path of barristers within schools and sixth 
form colleges.

Training sessions for people in debt are very 
different from mock trials, illustrating the 
wide spectrum of activities that is used to 
deliver PLE.  The Task force found examples 
of PLE using campaign methods, leaflets or 
self-help packs, classroom teaching, training, 
theatre, TV, mentoring, websites and many 
other activities.  Current or recent examples 
include:

€ Dealing with Your Debts:  a self-
help pack offered by National Debtline (NDL) 
as an integral part of its advice and support 
services on debt.
• Advice Services Alliance’s Living 
Together Campaign:  provided through the 
Advicenow website,  the campaign targets 
myth of ‘common law’ marriage and offers 
guidance and raises awareness of what 
cohabiting couples to protect themselves
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€ Karz Ki Baatein (Let’s talk about 
debt); a TV programme dealing with 
debt issues broadcast by MATV, a local 
community television channel in Leicester. 
The  programmes were a series of live half-
hour phone-in chat shows on debt aimed at 
Asian audiences in the Leicester area. Each 
programme was broadcast live on a Monday 
night, and then repeated three times during 
the following week.
€ Southwark Preventing Possessions 
Project:  run jointly by Southwark Law Centre 
and Blackfriars Advice Centre (both in South 
London), with the goal of reducing the number 
of evictions of council tenants in Southwark 
due to rent arrears, through early intervention, 
training of community groups,  and better 
access to advice and support
€ Streetlaw ‘Plus’:  a programme 
created by The College of Law in partnership 
with New Deal for Communities initiatives 
in Doncaster (Yorkshire) and Clapham Park 
(Lambeth, London). In consultation with 
community groups (tenants’ and residents’ 
associations, churches, schools and others) 
a series of interactive presentations and 
workshops has been designed to deal with 
everyday local problems such as anti-social 
behaviour, poor housing conditions, youth 
unemployment and dispute resolution

€ ‘Information Matters’:  run by 
Shelter Cymru and partners -  a three-year 
project which sought to develop the ability of 
community groups to offer initial helps and 
possibly referral to people living in the Neath 
Port Talbot area in South Wales who had 
social welfare-type problems but did not use 
traditional advice services. 
€ the People’s Law School (PLS) of 
British Columbia  (BC), Canada, has been 
educating people – especially those with 
particular legal needs – about the law, through 
speakers, training workshops, publications, 
theatre, and special events, with the goal 
of helping people throughout BC gain a 
better understanding of their rights and 
responsibilities.
€ Too much punch for Judy:  a Theatre 
in Education drama aimed at school children 
about the dangers of drink driving. Following 
the play, the children take part in workshop 
discussions about the issues raised 

What unites all of these initiatives is the care 
and precision with which they are designed. 
Good PLE mirrors the practices of the 
commercial world in putting a lot of effort into 
understanding ‘customers’. Just as advertisers 
profile their target markets, so successful PLE 
initiatives have well-specified audiences, 

groups of users, or participants – from a small 
local group to a broad category of people 
or indeed the whole of society. Good PLE 
initiatives are clear and precise about what 
they are aiming to achieve, tailoring goals to 
the circumstances, capacities and needs of 
specific users. PLE goals may vary from the 
very general, for example – awareness-raising, 
to the highly specific – such as equipping 
users to carry out specific actions to solve a 
particular problem. 

The wider benefits of public legal 
education  

It is now clear from the most recent research 5 

that ‘legally enabled’ or ‘capable’ citizens are 
better equipped to take the sort of preventive 
action that avoids escalation and crises:

€ there is a strong association between 
knowledge of rights and processes and success 
in dealing with legal problems
€ lack of knowledge and awareness 
links strongly to negative consequences
€ people who lack knowledge are 
much less likely to achieve their objectives in 
dealing with a legal problem.








































