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The Future of the Criminal Bar

There is a growing sense of anger and despair
amongst self-employed barristers at the publicly
funded Criminal Bar. They feel that the very
existence of a specialist referral profession of
advocates is under threat. There is good cause
to do so. We have long been sceptical about
reassurances from Ministers about support for
our work and vocation. Such words count for
littte when set against the political and economic
realities the profession must face if it hopes to
survive in anything like its current form. Those
realities are that the legal aid system is hopelessly
under-funded, but that access to justice is a low
political priority.

For the last decade,
pursued a radical law and order agenda,
with a heavy legislative programme. This has
driven significant changes in substantive and
procedural areas leading to greater complexity,
coupled with targets for bringing increasing
numbers of offenders before the courts. The scale

the Government has

ISSN 1468-926X

and complexity
of investigations,
and  increasingly
technical and
scientific
of evidence, have

nature

added considerably
to the burden and
cost of litigation.
Spending on

legal aid has

simply not kept
pace with vastly
increased budgets
for the  police
and  prosecution

Crimial Bar Association

agencies, and the prisons. A dismal settlement
Department  for
Constitutional Affairs in the recent

Spending
The net effect is a year on year cut of

was achieved by the

Comprehensive Review.

ANDREW HALL QC
Chairman

Higher Rights of Audience — the SRA's
Consultation and the BSB’s Response

It is alImost 20 years since the then Government
set out its proposals for permitting solicitors to
exercise rights of audience in the higher courts
and almost 15 since the first higher court
advocates gained their qualifications. The
campaigns surrounding that are now in history.
The dire predictions have not come to pass: the
Bar has grown and advocacy standards have
not obviously declined.

It was, therefore, obviously sensible for the
Solicitors Regulatory Authority, the solicitors’
equivalent of the Bar Standards Board, to look
at the requirements for solicitors exercising
rights in the higher courts. Earlier this year, it

issued a consultation paper on whether those
requirements should be changed.

At present, solicitors automatically gain rights
of audience in the county courts and below
on qualification. If they wish to appear in
the higher courts then they need to obtain an
appropriate qualification which may be simply
in respect of crime or civil, or of both. Typically

solicitors are required to demonstrate a track

record of advocacy appearances in the lower
courts and to attend a training course. If they
gain their higher rights, they are able to carry

them over to the Bar if they wish to practise as

barristers and the BSB is not able to impose
additional qualifications — hence the BSB's
interest in the subject.

Times have changed. The BSB's remit is to look
at the public interest. Its role is not to protect

the Bar from competition and we approached

the paper in that light. Even so, there were

a number of matters in it which caused us
considerable concern.

The SRAsuggestedthatthe existingrequirements
were too onerous and that alternative methods
would be suitable. These included:

. Modifications to the existing
It is almost 20 years since the then
Government set out its proposals for
permitting solicitors to exercise rights
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Second Annual IBA Bar Leaders’ Conference 16th
May 2007, Zagreb, Croatia- The Benefits and
Burdens of Self-Regulation

By Geoffrey VosQC, Chairman, Bar Council

Introduction
The eyes of the world
are on the changes to the
regulatory structure of the
legal profession in England
and Wales. This is not
surprising, because many
European lawyers regard the Clementi report
and the now well advanced Legal Services
Bill with great trepidation. They believe that
they represent the thin end of the wedge
— the end of self-regulation for the legal
profession. And they believe that the English
legal profession has sold the pass; that it has
failed to fight the changes with the requisite
vigour.

2. I would like briefly to explore whether
these views are justified.

3. It is necessary at the outset to explain
the structure of the Legal Services Bill
model. The Bill envisages that the front
line regulators (the Law Society and the
Bar Council) will undertake rule making and
disciplinary functions through ring-fenced
regulatory bodies (now called the Solicitors
Regulatory Authority and the Bar Standards
Board respectively). The front line regulators
will be responsible to an oversight regulator
to be called the Legal Services Board. But
the intention is that the Legal Services Board
will not itself become involved in day-to-day
regulatory issues. Instead, it will make rules
as to how the front line regulators must
comply with the policy of the legislation, and
enforce those rules where necessary.

4, In addition, consumer complaints will
be handled by a single independent body, to
be named the Office for Legal Complaints.
That body will be able to award redress to

consumers.

The different meanings of self-regulation

5. We need to understand the different
ways in which the term ‘self-regulation’ is
used. It has at least three quite separate
connotations in this context:-

(1) Regulatory bodies can be populated
by lay people rather than lawyers in any
combination or balance. Presumably self-
regulation is lost when the majority of the
ultimate regulatory body is composed of
non-lawyers rather than lawyers. But there
are many possible stages between that and
full blown self-regulation in this sense (i.e.
regulation without any influence from non-
lawyers). | will call this distinction: ‘lay

regulation’.

(2) Regulation of the legal profession can
also be undertaken by Government rather
This is
a separate distinction from that between

than members of the profession.

regulation by lawyers on the one hand and by
independent non-governmental non-lawyers
on the other hand. | will call this concept:
“Government regulation”.

(3) Thirdly, regulation can be undertaken
by the very same lawyers who represent the
interests of the profession, or by different
lawyers who, as regulators, are set apart
from the representative institutions of the
profession. | will call this distinction: “ring-
fenced regulation”.

Does the English Legal Services Bill spell the
end of self-regulation?

6. Taking each of these three types of self-
regulation in turn, the blueprint envisaged by
Clementi and the Legal Services Bill provides
as follows:-

(1) With regard to lay regulation, at the
moment there is a bare majority of lawyers

over lay people in both the Bar Standards

Board and the Solicitors’ Regulatory
Authority.  Non-lawyers will, however, be
in the majority in the ultimate oversight
Thus,

true self-regulation with lawyers being in total

regulator, the Legal Services Board.

control will disappear under the Bill. This is,
however, only one aspect of self-regulation as
| have sought to make clear. And lawyers will
continue to be highly influential in their own
regulation at both the front line and oversight
regulator levels.

(2)  With regard to Government regulation,
the Legal Services Board will not be
a Government body. It will, however, as
presently envisaged by the Bill, be appointed
by the Lord Chancellor, the Government
minister statutorily charged with upholding
the rule of law. | believe that there should be
some check on the Lord Chancellor's power
of appointment to remove the perception of
Government influence on the Legal Services
Board. For that reason, the Bar Council has
proposed that the appointment should be ‘by
the Lord Chancellor with the concurrence
of the Lord Chief Justice’, the most senior
judge.

(3) The Bill
regulation. Clause 29 provides that the Legal

requires ring-fenced
Services Board must make rules to ensure
that regulatory decisions by the front line
regulators are required “so far as reasonably
practicable [to be] taken independently from”
representative decisions. This means that
lawyers representing the interests of the
profession will not be able to be involved in

any way in taking regulatory decisions.

7. Thus it can be seen that the Legal
Services Bill will, in some senses bring an end
to self-regulation. It will bring a significant

non-lawyer element into the process; it
will keep the representative lawyers out of
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regulation, but it should, at least, mean that
the Government is not itself regulating the
legal profession.

Has the Legal Services Bill got the balance
right?

8. In all probability it is too early to answer
this question.
kinds of self-regulation issues in turn, | think
the legislation will be reasonably successful,

But taking each of my three

provided that certain safeguards are applied.

9. | believe that self-regulation by lawyers
alone must be a thing of the past, as is already
the case in most other professions. The public
interest demands that outsiders are involved
in disciplinary processes, complaints and rule-
making, so as to ensure transparency, and to
prevent abuse, to the detriment of the justice
system. The Bill will achieve this objective

10. But |
regulation should be entirely independent

believe equally strongly that
of Government. There are three simple
reasons:-

(1) First, the legal profession defends the
citizen against any abuses of power by the
State.
regulate the profession, which represents its

The Government cannot justifiably

opponents.

(2) Secondly, the Government has a conflict
of interest: it is the largest consumer of legal

services, and, as such, will have its own
interest in how the profession might be

regulated.

(3) Thirdly, if the Government appears to
control the regulation of the legal profession,

it will destroy the confidence of overseas legal
professions in their English counterparts.

The Legal Services Bill, as presented by the
UK Government, did not contain adequate
safeguards to ensure that there was both
actual and perceived independence from the
Government in the appointment of the ultimate

oversight regulator. Fortunately, however, the

House of Lords recently passed an amendment
providing for such independence during the

Report Stage of the Bill. It remains to be seen
whether the amendment survives the Bill's

passage through the House of Commons.

11. In relation to ring-fencing, | take the

clear view that separating representation
from regulation is a positive and important

step forward. Conflicts of interest between the
public interest and the interests of the legal
profession are unavoidable, and the public
cannot be expected to have confidence in
a legal profession that is regulated by the
same people who represent its own sectional
interests.
But | will confine myself to one.
Chair of the Bar's rule-making regulatory

Many examples could be given.
| was

committee at a time when | also sat on
its main representative committee. Criminal
barristers at that time had a major dispute
with Government over fees, and asked the
regulatory committee to change the rules so
they could refuse work in order to further their
fee negotiations. The regulatory committee
rightly refused, but the conflict was obvious.
The public is entitled to expect that justice is
not only done, but that it is also seen to be
done. Separation of decision making is both
necessary and desirable. Indeed, | would go
so far as to say that this kind of ring-fencing
strengthens self-regulation, using that term in
the sense of lawyers being involved in their
own regulation.

Conclusions

12. For the reasons | have given, the Legal
Services Bill will affect self-regulation in some,
but not all, senses. But this does not mean
that it is a bad thing.

13. Lawyers will still be involved in both the
front line regulatory bodies and the oversight
They
will not be in the majority in the oversight

regulator, the Legal Services Board.

body, but, in my view, this is not necessary
provided they have a significant influence.
They will remain in control of the ring-fenced
front line regulators, subject to significant lay
involvement. Such lay involvement gives the
public and the consumer confidence in the
regulatory system.

14. It is crucial that the legal profession is
free from State control. Even the appearance
or perception of Government interference is
to be condemned. The independence of the
legal profession is a major element in the
rule of law. Only in that way, can the public

be assured that they will be able to obtain
independent representation against the State,
so that they can be properly defended against

abuses of power by the State.

15. Are European lawyers right, therefore to
regard the Legal Services Bill with trepidation?
If independence from Government is assured
(and it is a real ‘if’), | believe that such
trepidation is unjustified.

16. s it right to say that the Legal Services
Bill is the thin end of the wedge? | don't think
so. The Bill establishes a regime for the next
generation. Governments are not enthusiastic
about finding time for lawyers’ legislation, and

| would not expect this Bill to change for much
for 20 years.

17. Have we in the English legal profession
sold the pass? | think not. We have fought to
improve the Bill, to make it less costly, and to
make sure that it gives the public confidence
in the independence of the regulation of
the profession. Whether our fight has been
entirely successful remains to be seen.

Geoffrey Vos Q.C.
Chairman of the Bar Council of England and
Wales

14th May 2007

The barrister magazine
cannot accept responsibility
for information supplied
by other parties, views
expressed may not
necessarily be that of
the editor or publishers.
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3.5% in legal aid spending for the

foreseeable future. This is at the

very time when existing funding

has proved inadequate properly to
fund existing criminal justice requirements
without causing advice deserts in relation to
civil work.

Against this background, the Department
and the Commission are determined to make
significant cuts in the cost of provision for

legally aided criminal defendants. The talk
may be of “sustainability” and “best value”,

but the reality is financial crisis and the need

for deep cost cutting. Reducing the level of
lawyers’ fees is the starting point, but in itself

is not seen as the end point. What is seen to
be necessary is the wholesale re-structuring
of procurement so that price can be driven
down to rock bottom. Small, specialist and
niche providers are to be driven out of the
market by large conglomerates prepared to
offer minimum prices in exchange for the

guarantee of bulk work. The added expense
of client choice, and high quality, are simply

unaffordable in this vision of public legal

services.

Of course, Government has a monopoly over
the purchase of our services—both prosecution
and defence- and complete control over the
market. It is trite to say that monopolies
always abuse their market position. The
“market forces” to be introduced by the
Carter reforms are intended to drive prices
down, and will not be permitted to allow
them to rise. In that sense, the “market” is
illusory and simply disguises an arbitrary
fixing of prices by means of a low ceiling on
fees. Moreover, the balance between quality,
choice and price proposed by Carter has now
been firmly weighted towards price alone. It
seems that legal services provided at public
expense, with the notable exception of those
provided to Government itself, need only
be adequate as opposed to excellent; and
the notion of client choice is a poor fit with
the vision of one stop shops, holding bulk
contracts for work, awarded by means of a
Dutch auction.

Within this vision there is little room for

specialist  referral providing
high quality, independent advice and
representation. If it can be done more
cheaply by others, even at a significant cost
in quality and choice, the view from the DCA
and the Commission appears to be “so much

advocates

the better”. Thus we arrive at the two policy
aims which are being pursued with such
vigour by the Legal Services Commission: the
deployment of in-house advocates, and the
move towards the consolidated case fee.

Higher Courts Advocates

The growing amount of Crown Court advocacy
being undertaken by solicitor advocates is
but one effect of this policy stream. Enormous
commercial pressure is being placed on firms
to deploy HCAs into this work as a result of
the new General Criminal Contract recently
imposed upon them. It has been made clear by
the Legal Aid Minister, at meetings throughout
the country, that this will be essential for legal
aid firms with a fragile profit base to remain
viable. Encouraging them to take this work
in-house is seen as an important step in the
drive towards fixed price contracting.
Solicitors are in an impossible position.
Despite their excellence as criminal litigators,
the vast majority did not choose to be
advocates in the Crown Court. Few have the
experience, skills or aptitude for this work.
The vast majority recognise that the quality
of representation

willingness by some solicitor advocates to
offer their services in ways which directly

compete with the low overhead structure of
chambers but without the quality safeguards.

For example, solicitor advocates increasingly
operateas“consultants”withinthe partnership

structure to form a low-risk association with

the firm in which advocacy fees are shared,
or the firm receives a commission on the fee.
Consultants are increasingly offering their
services to a number of firms in a loose
association, and quid pro quo arrangements
are made to cover local hearings. Other
advocates are developing “HCA chambers”,
some of which are “virtual”. The overall

effect is to undercut the Bar by reducing
travel and overhead expenses, to offer a
lower quality and unregulated service
to clients, and to operate on a form of
“commission basis” which undermines the

integrity of the GFS payment structure. The
recent SRA Consultation on Solicitors’ Rights
of Audience (which suggests the abolition of
HCA accreditation in favour of an automatic
right of audience, subject to continuing
quality monitoring) reflects the extent of the

they are able to
offer their clients

may suffer if

they are unable
to provide the
choice of a
specialist and
experienced trial
advocate. They
also appreciate
that case
preparation and
management,
and services to
clients at the

station
custody,
will suffer. The
unscrupulous
few, view this as
an opportunity to
cherry-pick easy
appearances,
and to appear as
“straw juniors”
in cases they are
not competent
to handle as

police
or in

advocates.
In addition, we
see an increasing
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Law Society’s ambition in relation
to advocacy work, and will do little
to reassure the public of quality
standards.

In meeting these new developments, it is
important for the Bar not to lose sight of
those features of our practice which have
always sustained us and which, in my
judgement, will secure our future. Firstly, we

trade on our training, specialist experience
and high standards. Whilst those are
maintained, the public interest will demand

that barristers continue to be instructed to

prosecute and defend more serious criminal
cases. Responsible solicitors will demand
that too, in order to offer a high quality and

flexible service to their clients. Secondly,
whilst it is difficult to put a price on the

quality of justice, it is easier to calculate that
better advocates are more efficient, secure
earlier proper pleas of guilty, shorten and

simplify trials, avoid mistakes which lead

to costly re-trials and appeals. Thirdly, the

existence of the Bar in Chambers provides
client choice and fairness, and the flexibility

and even coverage which our justice system
requires to operate efficiently. Fourthly, the

low overhead structure of chambers allows
us to operate cheaply, but in an environment
where standards are maintained, monitored

and highly regulated.

Finally, that the referral system has developed
to meet the need to use legal resources
efficiently and is a commercial model which
works for both branches of the profession.
Those who have the aptitude, and wish to
develop their careers as specialist advocates,
bear the commercial risks of self-employment
inthe hope of greater reward. The commercial
risk of employing specialist advocates is a
significant one for a firm of solicitors. They
will carry the burden of providing them
with administrative and secretarial support,
library and professional development
resources, transport, professional indemnity
insurance, holiday and sickness entitlement,
pension provision as well as a competitive
salary package. More importantly, they will
need to keep them in work, since they will
be paying them whether they are engaged
in fee earning or not. There is no prohibition
on solicitors’ firms employing barristers of
every rank, but few have chosen to do so over
the last decade. In my judgement, that is the
result of a simple commercial risk/benefit
calculation. If that is right, then the pressure

to recruit in-house advocates may run into
the hard commercial realities of risk and
the need for significant investment. In a low
profit environment, with all of the attendant
risks of price bidding to obtain a contract, the
economics simply do not work.

The Response of the Bar

Against this background, the Bar can only
succeed if can demonstrate that the high
quality of its advocacy service is necessary
in the public interest, and that experienced
and specialist advocates save rather than
increase costs. That may, in the longer
term, encourage Government not to further
undermine the position of the Bar in the
market for specialist advocacy services. In
the short to medium term, we must face
a current expansion of the ambitions of
solicitors to undertake advocacy work in-
house.

Competition in itself is a driver of quality and
on this basis there is nothing to fear from high
quality HCAs. However, we must recognise
that solicitors’ firms are the gatekeepers
who allocate work and that a level playing
field must be created to avoid abuses. The
majority of our solicitor colleagues want to
do the very best for their clients and will
resist the pressure to choose advocates on
commercial grounds, rather than selecting
the right advocate for the client and the case.
However, we must work with them to ensure
that satisfactory quality controls are put in
place to guarantee that HCAs are providing
an equivalent high quality service. The Bar
can justifiably resist competition from low
quality or inexperienced HCAs, prosecution
and defence. Their use can only depreciate
the fairness and efficiency of the justice
system within which we operate. It would
be scandalous if the Department and the
Commission did not support the principles of
client choice and fair competition on quality.
In particular, the Bar should insist on
comprehensive application of the CPS
statement of principle in relation to the use of
employed advocates. The Bar should agree,
with the Solicitors Regulatory Authority,
guidance to practitioners to remind them
of the professional misconduct issues which
arise from brief switching and impropriety.
Thereafter, the Bar Council should seek to
negotiate with the Law Society a statement
of principles, similar to that with the CPS, to
ensure good practice in the use of solicitor
advocates, and in the briefing of self-employed

barristers. It should be remembered that
it is professional misconduct for a solicitor
to make it a condition of a retainer to use
in house advocacy (SPR 1990 Rule 16B).
Indeed such conduct is unlawful.  The
Solicitor must act in the best interest of the
client, and must therefore choose the most
capable advocate for the job (see SPR Rule 1).
Solicitors must choose the best advocate for
the case, without regard to whether he/ she
is in-house or self-employed. Regard must
be had to lay client choice where the terms
of legal aid representation allow for counsel
to be instructed. The choice must be made
meaningful by information being provided
to the client as to this entitlement. Solicitors
must brief counsel properly in advance,
and must not remove briefs from counsel to
undertake them in-house if the case pleads
or for some other commercially orientated
reason. The Fees Protocol, upon which basis
members of the Bar will accepts instructions,
reminds advocates that the interests of the
client are paramount and include having
the appropriate level of representation, and
not changing the advocate without proper
justification.

Finally, the Bar should do everything possible
to make the new Revised Advocacy Graduated
Fee Scheme (RAGFS) work. This involves
accepting the principles of case ownership
and continuing the campaign to ensure
that courts reduce mention hearings, and
list cases so that the instructed advocate is
available to appear when his/ her cases are
tried. We are presently engaged in briefing
Resident Judges and the Council of Circuit
Judges on the culture changes required to
make the RAGFS work, and encouraging the
rapid and widespread use of electronic and
telephonic hearings. If the RAGFS is seen to
work well to encourage the efficient and cost
effective disposal of criminal cases, there
will be no reason to introduce either ‘one
case one fee’ or price competitive tendering
for advocacy fees. The Bar must campaign
to explain why those developments are
unnecessary to control costs, and likely
to lead to a reduction in the availability of
an independent pool of referral advocates,
which operates transparently in the public
interest.

Andrew Hall Q.C
Chairman of the Criminal Bar Association
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Legal Services Reforms

In March, | delivered my Inaugural Speech as Professor of Strategy and Director of the Legal

Services Policy Institute at The College of Law. The Institute is a new ‘think tank’ looking at the
impact of regulatory and competitive changes in the legal services market. This article is based on
extracts from that speech, and addresses some of the possible implications for firms of solicitors
— the Bar’s main suppliers of work.

By Stephen Mayson Professor of Strategy and Director of the Legal Services Policy Institute at The

College of Law

Why is the market ripe for reform?

he marketplace for legal
services is large, valuable
and growing. It is worth

around £20 billion a year

(about 2% of GDP), of which

about 10% is exported and
a further 10% is legal aid. There is no
reason to believe that its value will not
continue to rise. At the same time, the
number of lawyers has increased. The
number of solicitors in practice in England
& Wales has more than doubled in the past
20 years, in part driven by the admission of
increasing numbers of women. In total, the
ratio of lawyers per head of population has
increased from around 1:1,000 twenty years
ago to about 1:400 today. This gives rise to
a related problem. If the volume of ‘qualified
lawyer’ work has not doubled (and given the
accelerating trends towards standardisation
and commoditisation, | don't believe that it
has), then we now have too many qualified
lawyers for the work available.

The consequences of an over-supply of
qualified people are, first, that the cost base
of legal services becomes too high (and we
know that the price to clients is often more
than they are willing to pay) and, second,
that competition for work drives down
fees (and we have seen only too clearly the
effects of price competition, for example, on
residential conveyancing work). Rising costs
and declining fee levels result in a squeeze
on profitability. That, quite rightly, then
turns the spotlight on the people who are
responsible for generating the profit and are
entitled to share in it — in the traditional firm,
the equity partners. Not surprisingly, some
of them (but not yet enough, in my view) have
been found wanting, and there have been
bouts of ‘de-equitisation’ of partners as well

as fewer opportunities for the admission of
new owners.

The challenge of managing costs, responding
to pressure on fees, and investing in new
approaches to the delivery of legal services
has slowly but surely driven mergers and the
consolidation of law firms. As Law Society
statistics show, the number of law firms in

England & Wales has declined by around a
tenth in the past ten years. But there are
still almost 9,000 private practice firms, and

this represents a substantially fragmented
supplier base. Every one of those firms has
an unavoidable level of establishment costs
just to be in business. Viewing the market
as a whole, therefore, there are inevitably
duplicated costs which are ultimately either

borne by clients in higher fees or by partners

as lower profits than might prevail in a less

fragmented market.

My diagnosis so far, therefore, is that we
have too many qualified lawyers, too many
law firms, and too many equity partners;
but we're in a market that is still growing
Opportunities for further growth
in a market characterised by over-supply
and inefficient business practices certainly
exemplify a market that is ripe for reform.

in value.

Reform has to balance different

interests

In a marketplace for legal services, there
are three principal interests that must be
balanced: lawyers, clients, and the public.
The ‘mood music’ of public opinion during
the last quarter-century has been supporting
Government initiatives to remove restrictive
practices and anti-competitive protection
from the professions.
seen an inexorable shift in the balance of

We have therefore

power from the lawyer to the client. But the
public interest does not require the balance
of power, whether through competition or
regulation, to favour either lawyers’ interests
or clients’ interests: what it requires — often
in very different circumstances — is a balance
of those interests.

The public interest is not the same thing as
the client interest or the consumer interest.
Public interest must protect the rule of law
and promote the effective and efficient
administration of justice. | accept that this
gives a legitimate interest in the efficiency
of the legal services market and so in the
business arrangements of lawyers. But then
there might also be a conflict. There is a
private market for legal services, and a public
one. When the State pays for legal services, it
has an interest not just as representative and
guardian of the public interest, but also as a
buyer. The public interest in keeping a cap
on public expenditure gives rise to a different
interest in the efficiency of the market for
legal services. So we must examine closely
the Government’s wish to see ‘market-based’
reforms — particularly in the provision of
legally aided services. What sort of ‘market’
are we talking about?

A truly competitive market would encourage
independently contracting parties, each with
sufficient knowledge of the other and with
equality of bargaining power.
promote supply and demand at a price that
satisfied a volume of demand for value for

This would

money from clients and an equivalent volume
of supply that secured an acceptable return
to lawyers. But there is more than one supply
at issue in relation to legal aid.
simply the provision of legal services by law-
firm suppliers paid for out of public funds.

The demand from clients for the services of
these firms is also influenced by the ‘supply’

It is not



of legal rights through legislation. Here is
another area where supply and demand are
out of kilter. The Government is responsible
both for the creation of legal rights in respect
of which legal aid for enforcement might be
required, and for the financial wherewithal
for many of those affected to be able to
pursue their rights. The supply and cost of
publicly funded legal services is not driven
entirely by the expectations of a rapacious
legal profession; the Government itself has
to bear much of the responsibility for supply
of need into the system. It is not just the
financial tap that needs managing in order to
match levels of demand with budgets.

The current situation of a fragmented
supplier base inevitably builds in duplicated
overheads at some cost to the system as
a whole; and it clearly drives up the Legal
Services Commission’s administration costs
in having to deal with so many suppliers. |
therefore see the logic of seeking larger-scale
providers. But scale does not inevitably
lead to economies of scale. Some aspects of
legally aided services are highly knowledge-
intensive, and require a considerable degree
of technical legal input specifically tailored
to the client's circumstances. Examples
might be aspects of immigration and social
welfare advice. These do not inevitably
deliver economies of scale. An approach to
legal aid funding that assumes a universal
opportunity for scale and scale economies
will fail to deliver the services and quality
of service required. But equally, current
suppliers refusing or resisting the invitation
to consolidate and scale up where that can
and should be achieved will result in a loss
of work.

We therefore have to accept that consolidation
is required in the legal aid market just as
much as it is needed in other parts of the
legal services market. What will drive that
consolidation?

Consolidation

If there is one theme that comes through as
we contemplate the future of the legal services
market, it is consolidation. The need to
reduce the number of firms is crystal clear, in
the interests of quality, consistency, efficiency
and cost. In the market for commercial
legal services, that need has been recognised
through the natural forces of competition, and
has been happening for a number of years.

According to Law Society data, for example,
the number of firms with more than ten
partners fell by 30% from 522 to 366 in the
five years to 2006; but those 366 firms (just
4% of the total) accounted for more than half
of all solicitors in private practice. Indeed,
the largest 100 firms (barely 1% of the total)
accounted for just over one-third of solicitors
in private practice, but for about half of the
£20 billion turnover in legal services.

But the ‘retail’ legal market largely has not

felt these forces. With greater volume and
processing in the conveyancing and personal
injury markets, the need to scale up has
been recognised. But the potential entry
of High Street and institutional brands into

the consumer market will drive further

consolidation. Co-operative Legal Services,
Halifax Legal Solutions, the AA, DAS, and
Capita, to name some of those who wish
to participate in the emerging market for

consumer legal services, will be impossible
to beat at the current levels of scale and
investment that characterise typical law firm

presence in this market.

The Carter Review estimated that 400 legal
aid firms might disappear as a result of
the proposed reforms. The Law Society
commissioned research that suggested
that the figure might be twice that. In the
context of the market reforms as a whole,
however, even 800 might be a significant
underestimate. In the 7,500 or so law firms
that have fewer than five partners (87% of the
total), there is on average just three solicitors
in each firm. This is not a sustainable, cost-
efficient distribution of capacity. In fact, it
intrigues me that in the five years to 2006,
the only group of law firms that grew in total
number is the group of sole principals. There
is a clear need for consolidation, and yet
some practitioners are opting for increased
fragmentation.

A fragmented supplier base could be
eaten alive in the core practice areas of
conveyancing, wills and probate, personal
injury, and employment. These areas of retail

consumer legal services will be determined
by access to work. Home Information Packs
will potentially remove solicitors’ customary

access to residential conveyancing; legal
expenses insurance and affiliation groups
(such as trade and motoring
organisations) could come to dominate
access to personal injury and employment
work — even if they choose not to set up

unions
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their own law firms. Without significant
institutional relationships (achieved through
consolidation), many smaller law firms will
find themselves disenfranchised from access

to these sources of work.

In towns and cities, law firms tend to be
less concentrated than in rural areas. This
might initially make the rural law firms more
vulnerable to new entrants, on the basis that
they are easier to ‘pick off’. Their current
competitive advantage of relationship and
community provision might be lost over
time (and profitability with it) to the scale,
standard pricing, efficiency and technology of
new entrants. These forms of consolidation
have already changed the retail world of
corner shops, pharmacies and optometrists.
Consumers might bemoan the loss of local
facilities, but they buy based on convenience
and price.

| have heard all the counter-arguments about
threats to access to justice and the erosion
of the supplier
could imply. In my view, such arguments

dangerously confuse access with physical
proximity. Inthe emerging age oftechnological

convergence, proximity to legal advice could
mean proximity to a PC or even a TV screen
in one’s home. A large, fragmented lawyer

base cannot hope to invest in the technology
to supply and compete in that market.

base that consolidation

We have to lose our current tendency to
equate the legal services market with the
legal professions. The market will grow
and prosper; the legal professions might
not. We'd better start crediting clients with

enough intelligence to decide for themselves
what they want and how they want it. The

message has been coming through loud and
clear for too long now: lawyers generally
are not perceived their
clients and consumers welcome affordable
Doing nothing simply gives
the new competition time and scope to offer
an alternative. Doing something requires
a different approach to legal practice — to
composition, structure, methods of delivery,

ownership, and financing.

to understand

alternatives.



























































































